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DIRECTOR OF THE DEPARTMENT 
)
OF INSURANCE, FINANCIAL 
)

INSTITUTIONS AND PROFESSIONAL
)

REGISTRATION, 
)


)



Petitioner,
)




)


v.

)

No. 12-1771 DI



)

SCOTT A. BOUSQUET,
)




)



Respondent.
)
DECISION


Cause exists to discipline Respondent Scott A. Bousquet’s expired insurance producer license.
Procedure

The petitioner, the Director of the Department of Insurance, Financial Institutions and Professional Registration (the Director), filed a complaint on September 28, 2012, asking this Commission to find cause exists to discipline Mr. Bousquet’s expired insurance producer license.  We served Mr. Bousquet with a notice of complaint and notice of hearing by certified mail on October 3, 2012, but he did not answer or otherwise respond.


The Director served Mr. Bousquet with written discovery, including requests for admissions, on November 20, 2012, but he did not respond.


The Director filed a motion for summary decision on January 28, 2013. We notified Mr. Bousquet that he should file any response by February 13, 2013, but he filed nothing.

The facts in the Director’s motion are based on authenticated business records of the Department of Insurance, Financial Institutions and Professional Registration (the Department); and certified court records from a criminal proceeding against Mr. Bousquet. The facts are also based on the Director’s requests for admissions.  By failing to respond to the requests, Mr. Bousquet has admitted them.  1 CSR 15-3.420(1) and (4)
, and Mo. Sup. Ct. Rule 59.01.  
Findings of Fact

1. The Director is responsible for the supervision, regulation, and discipline of insurance producers.  
2. The Department originally issued Mr. Bousquet an insurance producer license in 2004.  It was active until it expired in July 2012.
3. Mr. Bousquet pled guilty in the Boone County Circuit Court in March 2005 to three counts of “Theft/Stealing (Value of Property or Services is $500.00 or More But Less Than $25,000.00),” all Class C felonies, under § 570.030, RSMo (2000).
 

4. The grand jury’s indictment, filed in November 2004, and the first amended complaint in the criminal case, state that Mr. Bousquet
appropriated U.S. Currency of a value at least five hundred dollars, which property was owned by Forrest Chevrolet and defendant [Mr. Bousquet] appropriated such property from Forrest Chevrolet and with the purpose to deprive them thereof by deceit in that defendant represented to Forrest Chevrolet that he was entitled to a bonus check, which representation was false and known by defendant to be false and Forrest Chevrolet relied on the representation and was thereby induced to part with such property.

5. Forrest Chevrolet was a business in Boone County, Missouri.  At the time he committed the three felony thefts, Mr. Bousquet was Forrest Chevrolet’s office manager.

6. Mr. Bousquet was sentenced to seven years’ confinement for each count, with each sentence to run concurrently.  The court suspended execution of sentence, ordered him to complete 90 days of shock incarceration, and placed him on supervised probation for five years.  As a special condition of probation, he was ordered to pay $29,894.12 in restitution.

7. Mr. Bousquet did not notify the Director of the criminal proceeding within 30 days of the initial pretrial hearing date, nor did he provide the Director with copies of the indictment, orders entered, or any other relevant legal documents from the criminal proceeding.

8. Mr. Bousquet did not report his criminal prosecution or convictions to the Director until after the Department sent Mr. Bousquet a letter dated September 15, 2010, requesting information about and documentation related to the convictions.
9. Mr. Bousquet sent the Department a letter dated October 3, 2010.  Therein, he stated that he had notified the Department in July 2004 of his arrest for stealing, but that he no longer had a copy of the 2004 letter and he had never heard back from the Department about it.  He also stated in the 2010 letter that he had a “felony conviction,” but he did not provide a case number or any legal documents relevant to the conviction.
Conclusions of Law

As discussed below, cause exists to discipline Mr. Bousquet’s expired insurance producer license under § 375.141.1(2), (6), and (8), RSMo.  

We have jurisdiction.  § 621.045, RSMo.  The Director bears the burden of proving, by a preponderance of the evidence, that cause exists to impose discipline.  See Kerwin v. Mo. Dental Bd., 375 S.W.3d 219, 229-230 (Mo. App. W.D. 2012)(dental licensing board demonstrates “cause” to discipline by showing preponderance of evidence).  A preponderance of the evidence is evidence showing, as a whole, that “the fact to be proved [is] more probable than not.”  Kerwin, 375 S.W.3d at 230 (quoting State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App. W.D. 2000)).

Under § 375.141, RSMo., 

1.  The director [of the Department of Insurance, Financial Institutions and Professional Registration] may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:…

(2)  Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state; 
*   *   *

(6)  Having been convicted of a felony or crime involving moral turpitude;[or]

*   *   *

(8)  Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]

*   *   *
4.  The director may also revoke or suspend pursuant to subsection 1 of this section any license issued by the director where the licensee has failed to renew or has surrendered such license.  

*   *   *
7.  Within thirty days of the initial pretrial hearing date, a producer shall report to the director any criminal prosecution for a felony or a crime involving moral turpitude of the producer taken in any jurisdiction.  The report shall include a copy of the indictment or information filed, the order resulting from the hearing and any other relevant legal documents.


Preliminarily, we note that Mr. Bousquet’s insurance producer license remains subject to discipline notwithstanding its expiration. Section 375.141.4 specifically addresses such a scenario. We now address the Director’s arguments in turn.
Count I—conviction of three felonies, § 375.141.1(6) 

Under § 375.141.1(6), a licensee is subject to discipline if he “[has] been convicted of a felony or crime involving moral turpitude[.]”  We agree with the Director that proof of conviction of a felony, alone, is sufficient under subsection (6) to establish cause for discipline.  
The “last antecedent rule” generally directs that “relative and qualifying words, phrases, or clauses [in a statute] are to be applied to the words or phrase immediately preceding and are not to be construed as extending to or including others more remote.”  Hendricks v. Curators of the Univ. of Mo., 308 S.W.3d 740, 745 (Mo. App. W.D. 2010)(citing Rothschild v. State Tax Comm’n of Mo., 762 S.W.2d 35, 37 (Mo. banc 1988)(internal quotations omitted)).  The absence of a comma or other punctuation before a qualifying phrase reinforces application of the qualifying phrase only to the last antecedent, and not to a more remote phrase.  See State v. Moore, 318 S.W.3d 726, 734 (Mo. App. E.D. 2010). 

Moreover, when the word “or,” a “disjunctive conjunction[,] connect[s] two  coordinate clauses of equal grammatical value…, a comma should precede the conjunction if…qualifying phrases” that follow are intended to be prevented “from modifying the clause which precedes the conjunction.”  Application of Graham, 199 S.W.2d 68, 74 (K.C.D. 1946).  

In § 375.141.1(6), the nouns “felony” and “crime” have equal grammatical value. They are separated by the word “or.” Subsection (6) has no comma or other internal punctuation.  Therefore, applying the last antecedent rule, the qualifying phrase “involving moral turpitude” modifies only the last antecedent, “crime,” and not the more remote one, “felony.” 


This construction gives effect to all words in subsection (6), which we are required to do.  State ex rel. SSM Health Care St. Louis v. Neill, 78 S.W.3d 140, 144 (Mo. banc 2002).  Not all felonies are crimes of moral turpitude, and not all crimes are felonies, but all felonies are crimes. To read “moral turpitude” to apply to “felony” would render “felony” surplusage.  


Our construction also promotes the purpose of the law.  See Spradling v. SSM Healthcare St. Louis, 313 S.W.3d 683, 688 (Mo. banc 2010)(applying last antecedent rule and considering intent of legislature).  Inasmuch as the purpose of § 375.141 is to protect the public, see Ballew v. Ainsworth, 670 S.W.2d 94, 100 (Mo. App. E.D. 1984), it is reasonable to broadly construe the statute to provide for discipline in the case of a felony conviction, involving moral turpitude or not, in view of the serious nature of crimes of that classification.

Each of Mr. Bousquet’s three felony convictions constitutes cause for discipline under § 375.141.1(6).

Count II—conviction of crimes of moral turpitude, § 375.141.1(6) 


Mr. Bousquet’s three felony convictions for theft or stealing also qualify as “crimes involving moral turpitude” for purposes of § 375.141.1(6).  

The statute does not define “moral turpitude,” but the concept exists in other disciplinary contexts and has been examined by Missouri courts.  For example, in attorney disciplinary cases, the Supreme Court has “long defined moral turpitude as ‘baseness, vileness, or depravity’ or acts ‘contrary to justice, honesty, modesty or good morals.’”  In re Duncan, 844 S.W.3d 443, 444 (Mo. 1993)(internal citations and quotations omitted).  See also Brehe v. Mo. Dep’t of Elem. and Secondary Educ., 213 S.W.3d 720, 725 (Mo. App. W.D. 2007)(same definition used in discipline of teaching certificate).

Not all criminal acts are acts of moral turpitude.  Brehe, 213 S.W.3d at 725.  Missouri courts have examined several types of criminal acts in license discipline cases and held that certain ones always constitute acts of moral turpitude, others may, and some never do. In Brehe, the court explained there are three categories of crimes:

1. crimes that necessarily involve moral turpitude, such as fraud (so-called “Category 1” crimes);
2. crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (“Category 2” crimes); and
3. crimes that “may be saturated with moral turpitude,” yet do not necessarily involve it, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (“Category 3” crimes).

213 S.W.3d at 725 (quoting Twentieth Century Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).
While Category 3 crimes require inquiry into the circumstances, crimes such as murder, rape, and fraud fall into Category 1 because they are invariably regarded as crimes of moral turpitude.  Brehe, 213 S.W.3d at 725.  In a case that preceded Brehe, the Missouri Supreme Court noted that at least one other state’s high court has treated theft as a crime of moral turpitude, but our Supreme Court did not address whether theft should invariably be treated that way.  In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985)(citation omitted).
Whether felony theft or stealing is always treated as a crime of moral turpitude, though, examination of the circumstances in the instant case leads to the conclusion that it should be here.  Mr. Bousquet held a position of responsibility and trust with Forrest Chevrolet as its office manager.  He took advantage of his position to deceive his employer and steal money in the form of three bonus checks he was not entitled to receive.  Given that he was ordered to pay more than $29,000 in restitution, he appears to have stolen a significant amount.  Such crimes are manifestly contrary to justice, honesty, modesty, and good morals, In re Duncan, 844 S.W.3d at 444, and therefore qualify as crimes of moral turpitude.

Each of Mr. Bousquet’s three crimes of moral turpitude constitutes cause for discipline under § 375.141.1(6).

Count III—fraudulent and dishonest practices, and

demonstration of untrustworthiness and financial irresponsibility

in the conduct of business in this state, § 375.141.1(8) 

Section 375.141.1(8) provides for discipline of a licensee who “[uses] fraudulent, coercive, or dishonest practices, or demonstrat[es] incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]”  Mr. Bousquet’s behavior easily meets the plain language of subsection (8).

As noted above, he held a position of responsibility and trust with Forrest Chevrolet as its office manager.  The business was located in this state.  He took advantage of his position to deceive his employer and steal money in the form of three bonus checks he was not entitled to receive.  A business must of course depend on its employees, particularly those in management, to conduct its day-to-day affairs to the benefit of the business.   Mr. Bousquet did the contrary, taking advantage of his position and operating in his own self interest.  He used fraudulent and dishonest practices, and amply demonstrated untrustworthiness and financial irresponsibility in the conduct of business in this state.  


Cause for discipline exists under § 375.141.1(8).

Count IV—failure to timely report criminal prosecution

to the Director, §§ 375.141.1(2) and .7 

Section 375.141.1(2) provides for discipline when a licensee violates insurance laws. Section 375.141.7 is an insurance law that requires insurance producers to disclose criminal proceedings to the Director. Specifically, 
Within thirty days of the initial pretrial hearing date, a producer shall report to the director any criminal prosecution for a felony or a crime involving moral turpitude of the producer taken in any jurisdiction.  The report shall include a copy of the indictment or information filed, the order resulting from the hearing and any other relevant legal documents.

Id.  


Mr. Bousquet did not timely report his criminal prosecution to the Director within 30 days of the initial pretrial date.  Nor did he ever provide the Director with a copy of the indictment, any orders, or other relevant legal documents.  

The record in the instant case contains a 2010 letter Mr. Bousquet sent to the Director, in which Mr. Bousquet states he had notified the Department in July 2004 of his arrest for stealing, and says he no longer has a copy of that 2004 letter.  Even if we were to accept Mr. Bousquet’s representation that he notified the Director of the arrest in July 2004, such a notice does not satisfy § 375.141.7, which requires notification within 30 days of the pretrial hearing date.  The criminal case got under way later, in November 2004 when the grand jury’s indictment was filed.  Further, Mr. Bousquet never claims to have provided the Director with any legal documents regarding the criminal case.  The preponderance of the evidence demonstrates he violated § 375.141.7.

Therefore, cause for discipline exists under § 375.141.1(2).

Summary


The Director’s motion for summary decision is granted.

The hearing presently scheduled for March 15, 2013, is canceled. 

SO ORDERED on March 5, 2013.







______________________________








Alana M. Barragán-Scott








Commissioner 

� 	All references to “CSR” are to the Missouri Code of State Regulations, as current with amendments included in the Missouri Register through the most recent update.


� 	All references to “RSMo” are to the Revised Statutes of Missouri (Supp. 2012), unless otherwise noted.  





10

_1423915818.doc



