Before the

Administrative Hearing Commission

State of Missouri

BOISE CASCADE CORPORATION,
)



)



Petitioner,
)




)


vs.

)

No. 00-1018 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER 


Boise Cascade Corporation (Boise) filed a complaint on April 18, 2000, challenging the Director of Revenue’s final decision denying its claim for a refund of Missouri income tax.  We opened the case as Case No. 00-1018 RI.  On August 1, 2000, Boise filed another complaint challenging the Director’s denial of a refund claim of Missouri income tax, and on August 9, 2000, we consolidated that case into Case No. 00-1018 RI.  


Boise is the parent corporation of an affiliated group of corporations that have filed consolidated federal income tax returns.  Prior to the Missouri Supreme Court’s decision in General Motors Corp. v. Director of Revenue, 981 S.W.2d 561 (Mo. banc 1998), the members of the group who were subject to Missouri income tax had filed Missouri returns on a separate-company basis because the affiliated group did not meet the requirement of section 143.431.3(1), RSMo, that in order to file a consolidated return in Missouri, the affiliated group must derive 

50 percent or more of its income from Missouri sources.  In General Motors, id., the court held that the 50 percent Missouri source income requirement violated the Commerce Clause of the United States Constitution.  U.S. Const. art. 1, section 8.  Therefore, after the General Motors decision, the affiliated group filed consolidated Missouri returns, denominated “amended returns,” with the Director for 1995, 1996, and 1997, and claimed refunds on the basis that the separate companies in total had paid more tax than was due from the group on a consolidated basis.  Boise now appeals from the Director’s denial of those refund claims.  Therefore, the essential issue in this case is whether the Supreme Court’s decision in General Motors shall be given retroactive effect.  


On January 2, 2001, the parties filed a stipulation of facts, waiver of hearing, and request for briefing schedule.  Michael R. Annis and Janette M. Lohman, with Blackwell Sanders Peper Martin, LLP, represent Boise.  Legal Counsel Carol M.C. Van Sambeek represents the Director.  Boise filed the last written argument on March 20, 2001. 

Findings of Fact

1.  Boise was incorporated in Delaware, and its principal place of business is at 1111 West Jefferson Street, Boise, Idaho.  Boise is authorized to conduct business in Missouri, and its Missouri tax identification number is 10759506.


2.  Boise is the parent of an affiliated group of corporations collectively referred to as the Boise Cascade Group.

1997 Tax Year

3.  In 1997, the Boise Cascade Group consisted of various subsidiaries, including Boise Cascade Office Products Corporation (BCOPC); BCT, Inc.; and OAPI, Inc.


4.  On or about October 6, 1998, Boise filed a consolidated federal/separate Missouri return for the calendar year January 1, 1997, to December 31, 1997, with the Missouri tax identification number 10759506.


5.  BCOPC was incorporated in Delaware on January 3, 1995, and its principal place of business is at 800 West Bryn Mawr Road, Itasca, Illinois.  However, the 1998 MO-22 lists its address as 1111 W. Jefferson Street, P.O. Box 50, Boise, Idaho.


6.  BCOPC is authorized to do business in Missouri, and its Missouri tax identification number is 15707164.


7.  BCOPC is, and has been for all relevant periods, a wholly owned subsidiary of Boise.


8.  On or about October 6, 1998, BCOPC, Missouri identification number 15707164, filed a consolidated federal/separate Missouri return for the calendar year January 1, 1997, to December 31, 1997.


9.  BCT, Inc., was incorporated in Delaware on April 20, 1996.  Its principal place of business is 1111 W. Jefferson Street, P.O. Box 50, Boise, Idaho.


10.  BCT, Inc., is authorized to do business in Missouri, and its Missouri tax identification number is 12870510.


11.  BCT, Inc., is, and has been for all relevant periods, a wholly owned subsidiary of Boise.


12.  On or about October 6, 1998, BCT, Inc., Missouri identification number 12870510, filed a consolidated federal/separate Missouri return for the calendar year January 1, 1997, to December 31, 1997.


13.  OAPI, Inc., was incorporated on March 30, 1983, in Ohio.  According to the complaint, its principal place of business is at 800 West Bryn Mawr Road, Itasca, Illinois.  

However, its address on the 1998 MO-22 is listed as 1111 Jefferson Street, P.O. Box 50, Boise, Idaho.


14.  OAPI, Inc., is authorized to do business in Missouri, and its Missouri tax identification number is 15793630.


15.  OAPI, Inc., is a wholly owned subsidiary of Boise.


16.  On or about October 6, 1998, OAPI, Inc., Missouri identification number 15793630, filed a consolidated federal/separate Missouri return for the calendar year January 1, 1997, to December 31, 1997.


17.  The Director’s records show the tax year as being from June 30, 1997, to December 31, 1997.


18.  Boise, BCOPC, OAPI and BCT were the only members of the Boise Cascade Group, who filed Missouri corporate income tax returns for the 1997 tax year.


19.  For tax year 1997, the Boise Cascade Group did not collectively derive 50 percent or more of its income from Missouri sources.


20.  On or about October 5, 1999, Boise Cascade Corporation and Subsidiaries, Missouri tax identification number 10759506, filed a Form MO-1120, which was marked as a consolidated Missouri return for the calendar year January 1, 1997, to December 31, 1997.  A handwritten notation, “Amended Return,” appears at the top of the front page of the return.  


21.  The following is a table summarizing the 1997 consolidated Missouri return submitted by the Boise Cascade Group and 1997 consolidated federal/separate Missouri returns for the four separate companies:


Boise
Boise Cascade


Boise
Cascade
Corp. & Subs.


Cascade
Office
(as reported by



Corp.

Products
BCT, Inc.
OAPI

Taxpayer)


Claimed Mo.


Federal Taxable
tax exempt


Income
$0
$68,736,718
$1,444,791
under PL






86-272


State tax in


determining Federal


Taxable Income
145,477
1,741,102
1,971

1,896,754


1997 Federal 


Income Tax
0
0
0


Balance
145,477
70,477,820
1,446,762

0
1,896,754


Apportionment Method
3 factor
3 factor
single factor
3 factor
3 factor


Total Mo. Property
478,630
11,586,184


12,064,814


Total Property


Everywhere
4,758,235,326
451,693,925


5,461,793,014


Total Mo. Wages
892,898
5,578,016


6,514,697


Total Wages


Everywhere
500,372,888
192,957,389


730,837,730


Total Mo. Sales
34,056,648
42,077,735
26,451

76,090,320


Total Sales


Everywhere
3,124,334,939
1,724,692,210
31,807,809

5,094,373,647


Apportionment Factor
0.426%
2.632%
0.083%
0%
0.869%


Mo. Taxable Income
620
1,854,976
1,201
0
16,483


Mo. Tax
39
115,936
75
0
1,030


Est. Tax Payments
500
143,000

406
143,500


Form 60 Payments


75

75


Previously Refunded




27,525


Refunds Issued
461
27,064
0
406


Refunds Requested




115,020


22.  On or about November 1, 1999, the Director issued a notice of adjustment, which adjusted the amounts reported on the 1997 consolidated Missouri return to equal the amounts reported on the Missouri separate return filed by Boise under the same Missouri tax identification number.


23.  By a letter dated December 9, 1999, Boise protested the Director’s notice of adjustment.


24.  On or about March 20, 2000, the Director issued a final decision upholding the notice of adjustment.

1996 Tax Year


25.  On or about October 7, 1997, Boise filed a consolidated federal/separate Missouri return for the calendar year January 1, 1996, to December 31, 1996, with the Missouri tax identification number 10759506.


26.  On or about October 10, 1997, BCOPC, Missouri tax identification number 15707164, filed a consolidated federal/separate Missouri return for the calendar year January 1, 1996, to December 31, 1996.


27.  On or about October 7, 1997, BCT, Inc., Missouri tax identification number 12870510, filed a consolidated federal/separate Missouri return for the calendar year January 1, 1996, to December 31, 1996.


28.  In addition to the 1997 calendar year mentioned in Finding 4, OAPI, Inc., Missouri tax identification number 15793630, filed a separate Missouri return for fiscal year April 1, 1997, to May 31, 1997, and for fiscal year April 1, 1996, to March 31, 1997.  OAPI was not part of the Boise Cascade Group in 1996.


29.  Boise, BCOPC and BCT were the only members of the affiliated group who filed Missouri corporate returns for the 1996 tax year.  For tax year 1996, the Boise Cascade Group did not collectively derive 50 percent or more of its income from Missouri sources.


30.  On or about October 4, 1999, Boise Cascade Corporation and Subsidiaries, Missouri tax identification number 10759506, filed a consolidated Missouri return for the calendar year January 1, 1996, to December 31, 1996.  A handwritten notation, “Amended Return,” appears at the top of the front page of the return.  


31.  The following is a table summarizing the 1996 consolidated Missouri return submitted by the Boise Cascade Group and the three 1996 consolidated federal/separate Missouri returns: 


Boise Cascade


Corp. & Subs.


Boise Cascade
Boise Cascade
(as reported by



Corp.

Office Products
BCT, Inc.

Taxpayer)

Federal Taxable Income
$0
$78,492,140
$707,391
$125,100,778

State tax in determining

Federal Taxable Income
1,865,423
1,728,824
993
3,702,756

1996 Federal Income Tax
0
0
0
0

Balance
1,865,423
80,220,964
708,384
128,803,534

Apportionment Method
3 factor
3 factor
Single factor
3 factor

Total Mo. Property
454,890
11,583,189

12,038,079

Total Property Everywhere
4,419,424,989
359,099,000

6,009,615,106

Total Mo. Wages
819,963
5,000,786

5,820,749

Total Wage Everywhere
503,050,463
149,333,301

761,113,400

Total Mo. Sales
34,696,889
32,618,567
13,382
69,972,704

Total Sales Everywhere
3,105,722,929
1,350,696,087
29,645,839
5,656,759,485

Apportionment Factor
0.430%
2.997%
0.045%
0.734%

Mo. Taxable Income before

deduction
0
2,404,222
319
945,418

Mo. Dividend Deduction
8,708
0
0
15,057

Mo. Taxable Income after

deduction
(8,708)
2,404,222
319
930,361

Mo. Tax
0
150,264
20
58,148

Est. Tax Payments
9,500
119,275 (reported)

128,775



141,131 (approved)

Form 60 Payments

32,300
30
32,330

Previously Refunded



10,821

Refunds Issued
9,500
1,311 (reported)
10



23,167 (approved)

Refunds Requested



92,136


32.  On or about December 6, 1999, the Director issued a notice of adjustment, which adjusted the amounts reported on the consolidated Missouri return to equal the amounts reported on the Missouri separate return filed by Boise under the same Missouri tax identification number.


33.  In an April 27, 2000, letter, the Director notified Boise that it had 60 days to protest the denial of its refund claim.


34.  By a letter dated May 8, 2000, Boise protested the Director’s notice of adjustment.


35.  On or about July 12, 2000, the Director issued a final decision upholding the notice of adjustment.

1995 Tax Year


36.  On or about October 3, 1996, pursuant to an extension of time to file, Boise timely filed a consolidated federal/separate Missouri return for the calendar year January 1, 1995, to December 31, 1995, with the Missouri tax identification number 10759506. 


37.  On or about October 3, 1996, pursuant to an extension of time to file, BOPC, Missouri tax identification number 15707164, timely filed a consolidated federal/separate Missouri return for the calendar year January 1, 1995, to December 31, 1995.


38.  On or about October 3, 1996, pursuant to an extension of time to file, BCT, Inc., Missouri tax identification number 12870510, timely filed a consolidated federal/separate Missouri return for the calendar year January 1, 1995, to December 31, 1995.


39.  On or about December 16, 1996, OAPI, Inc., Missouri tax identification number 15793630, filed a separate Missouri return for the April 1, 1995, to March 31, 1996, tax year.  OAPI was not a part of the affiliated group in the 1995 tax year.


40.  Boise, BCOPC and BCT were the only members of the affiliated group who filed Missouri corporate returns for the 1995 tax year.


41.  For tax year 1995, the Boise Cascade Group did not collectively derive 50 percent or more of its income from Missouri sources.


42.  On or about October 5, 1999, Boise Cascade Corporation and Subsidiaries, Missouri tax identification number 10759506, filed a consolidated Missouri return for the calendar year January 1, 1995, to December 31, 1995 (1995 consolidated Missouri return).  “Amended Return” was typed on the front of the return.  


43.  The following is a table summarizing the 1995 consolidated Missouri return submitted by the Boise Cascade Group and the three consolidated federal/separate Missouri returns submitted by the separate companies for 1995:


Boise Cascade


Corp. & Subs.


Boise Cascade
Boise Cascade
(as reported by



Corp.

Office Products
BCT, Inc.

Taxpayer)

Federal Taxable Income
$78,878,723
$64,026,217
$1,558,582
$40,618,890

State tax in determining

Federal Taxable Income
2,310,016
1,436,537
972
3,617,291

1995 Federal Income Tax
24,564,054
19,928,870
485,377
44,738,916

Balance
56,624,685
45,523,884
1,074,177
(502,735)

Apportionment Method
3 factor
3 factor
Single factor
3 factor

Total Mo. Property
2,912,719
5,250,399

8,163,116

Total Property Everywhere
4,396,108,112
173,817,759

5,840,279,457

Total Mo. Wages
1,227,095
2,112,883

3,339,978

Total Wage Everywhere
508,413,131
84,351,809

687,278,755

Total Mo. Sales
47,515,978
15,387,022
8,582
69,848,867

Total Sales Everywhere
3,671,110,098
836,854,998
30,970,723
5,183,680,202

Apportionment Factor
0.534%
2.455%
0.028%
0.658%

Mo. Taxable Income before

deduction
302,376
1,117,611
301
(3,308)

Mo. Dividend Deduction
1,223,626




Mo. Taxable Income after

deduction
-921,250 (reported)
1,117,611
301
(3,308)

Mo. Tax
0
69,851
19
0

Est. Tax Payments

78,800

78,800

Form 60 Payments

12,907
27
12,934

Previously Refunded



21,864

Refunds Issued

21,856
8

Refunds Requested



69,870


44.  On or about December 6, 2000, the Director issued a notice of adjustment, which adjusted the amounts reported on the consolidated Missouri return to equal the amounts reported on the Missouri separate return filed by Boise under the same Missouri tax identification number.


45.  In an April 27, 2000, letter, the Director notified Boise that it had 60 days to protest the denial of its refund claim.


46.  By a letter dated May 8, 2000, Boise protested the Director’s notice of adjustment.


47.  On or about July 12, 2000, the Director issued a final decision upholding the notice of adjustment.

Conclusions of Law


This Commission has jurisdiction over Boise’s appeal.  Section 621.050.1.
  Boise has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 143.431.3(1) provides:  

If an affiliated group of corporations files a consolidated income tax return for the taxable year for federal income tax purposes and fifty percent or more of its income is derived from sources within this state as determined in accordance with section 143.451, then it may elect to file a Missouri consolidated income tax return. . . .


In Williams Cos. v. Director of Revenue, 799 S.W.2d 602 (Mo. banc 1990), the court rejected the taxpayer’s claim that the 50 percent requirement violated the Commerce Clause of the United States Constitution.  In General Motors, 981 S.W.2d 561, the Director had disallowed General Motors’ (GM) consolidated returns for 1990, 1991, and 1992 because GM did not derive at least 50 percent of its income from sources within Missouri.  On appeal to this Commission, we concluded that we did not have the authority to address GM’s challenge to the constitutionality of the 50 percent requirement.  On GM’s appeal to the Missouri Supreme Court, the court overruled Williams Cos. and concluded that the 50 percent requirement violated the Commerce Clause.  981 S.W.2d at 565-68.  


Although the General Motors Court invalidated the 50 percent requirement and applied its ruling to the tax years at issue therein, id., the court did not address how its decision would impact other affiliated groups to which the 50 percent requirement had applied.  Therefore, that question has been raised in this case.  

I.


In Harper v. Virginia Dep’t of Taxation, 113 S. Ct. 2510, 2519 (1993), the United States Supreme Court considered the retroactive effect of its decision in Davis v. Michigan Dep’t of Treasury, 109 S. Ct. 1500 (1989), where the Court had held that a state violates the doctrine of intergovernmental immunity when it taxes retirement benefits paid by the federal government but exempts retirement benefits paid by the State or its political subdivisions.  In Harper, 113 S. Ct. at 2517-18, the Court followed the approach adopted in James B. Beam Distilling Co. v. Georgia, 111 S. Ct. 2439, 2443 (1991):  once a rule of law has been applied to the parties before the Court, that rule of law must be given retroactive effect in other cases.
  The Court further held that federal law determines whether an interpretation of federal law should be given retroactive effect by a state tribunal.  Harper, 113 S. Ct. at 2519.
  However, the Court held that federal law did not necessarily entitle the petitioners to a refund, but that the U.S. Constitution 

merely required Virginia to provide relief consistent with federal Due Process principles.  Id.  Therefore, the Court remanded to the Supreme Court of Virginia for a determination of whether Virginia provided relief consistent with Due Process.  Id. at 2519-20.  


In Reich v. Collins, 115 S. Ct. 547 (1994), the United States Supreme Court considered the adequacy of remedies that the State of Georgia provided to taxpayers, in another case involving the claim of a federal retiree in the wake of Davis, 109 S.Ct. 1500.  The Court stated:  

The Georgia Supreme Court is no doubt right that, under McKesson, Georgia has the flexibility to maintain an exclusively predeprivation remedial scheme, so long as that scheme is “clear and certain.”  Due process, we should add, also allows the State to maintain an exclusively postdeprivation regime, or a hybrid regime.  A State is free as well to reconfigure its remedial scheme over time, to fit its changing needs.  Such choices are generally a matter only of state law. 

But what a State may not do, and what Georgia did here, is to reconfigure its scheme, unfairly, in midcourse--to “bait and switch,” as some have described it.  Specifically, in the mid-1980’s, Georgia held out what plainly appeared to be a “clear and certain” postdeprivation remedy, in the form of its tax refund statute, and then declared, only after Reich and others had paid the disputed taxes, that no such remedy exists.  In this regard, the Georgia Supreme Court’s reliance on Georgia’s predeprivation procedures was entirely beside the point (and thus error), because even assuming the constitutional adequacy of these procedures--an issue on which we express no view--no reasonable taxpayer would have thought that they represented, in light of the apparent applicability of the refund statute, the exclusive remedy for unlawful taxes.  

Nor can there be any question that, during the 1980’s, prior to Reich I, Georgia did appear to hold out a “clear and certain” postdeprivation remedy.  To recall, the Georgia refund statute says that the State “shall” refund “any and all taxes or fees which are determined to have been erroneously or illegally assessed and collected from [a taxpayer] under the laws of this state, whether paid voluntarily or involuntarily. . . .”  Ga. Code Ann. § 48-2-35(a)(Supp. 1994)(emphasis added).  In our view, the average taxpayer reading this language would think it obvious that state taxes assessed in violation of federal law are “illegally assessed” taxes.  

Id. at 550 (case citations omitted).  Therefore, the Court remanded to the Georgia Supreme Court to provide “meaningful backward-looking relief.”  Id. at 551.  


In North Supply Co. v. Director of Revenue, 29 S.W.3d 378 (Mo. banc 2000), the Missouri Supreme Court relied heavily on Reich in concluding that the taxpayer was entitled to a refund of local use taxes after the local use tax statute was declared unconstitutional. 


In Reynoldsville Casket Co. v. Hyde, 115 S. Ct. 1745, 1750 (1995), the United States Supreme Court further addressed the remedies available when a state statute is declared unconstitutional:  

Where the violation depends, in critical part, upon differential treatment of two similar classes of individuals, then one might cure the problem either by similarly burdening, or by similarly unburdening, both groups.  Where the violation stemmed from, say, taxing the retirement funds of one group (retired Federal Government employees) but not those of another (retired state government employees), see Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 109 S.Ct. 1500, 103 L.Ed.2d 891 (1989), then the State might cure the problem either (1) by taxing both (imposing, say back taxes on the previously advantaged group, to the extent constitutionally permissible), or (2) by taxing neither (and refunding back taxes).  Cf. McKesson Corp., supra, at 40-41, and n. 23, 110 S.Ct., at 2252-2253, and n. 23.  And, if the State chooses the first, then the taxpayers need receive no refund.  But, that result flows not from some general “remedial” exception to “retroactivity” law, but simply from the fact that the state law that the taxpayer had attacked now satisfies the Constitution.  

*   *   *

Other tax examples present different, remedial problems.  Suppose a State collects taxes under a taxing statute that this Court later holds unconstitutional.  Taxpayers then sue for a refund of the unconstitutionally collected taxes.  Retroactive application of the Court’s holding would seem to entitle the taxpayers to a refund of taxes.  But what if a pre-existing, separate, independent rule of state law, having nothing to do with retroactivity--a rule containing certain procedural requirements for any refund suit--nonetheless barred the taxpayer’s refund suit?  See McKesson Corp., supra, at 45, 110 S.Ct., at 2254; Reich v. Collins, 513 U.S. 106, 111, 115 S.Ct. 547, 550, 130 L.Ed.2d 454 (1994).  Depending upon whether 

or not this independent rule satisfied other provisions of the Constitution, it could independently bar the taxpayer’s refund claim.  See McKesson Corp., supra, at 45, 110 S.Ct., at 2254.  

This tax scenario simply reflects the legal commonplace that, when two different rules of law each independently bar recovery, then a decision, the retroactive application of which invalidates one rule, will make no difference to the result.  The other, constitutionally adequate rule remains in place.  

(Emphasis added.) 


A noteworthy Missouri case is Hackman v. Director of Revenue, 771 S.W.2d 77 (Mo. banc 1989), in which the Missouri Supreme Court addressed the impact of the United States Supreme Court’s decision in Davis as applied to Missouri.  The Missouri Supreme Court held that Missouri’s system favored retired state and local government employees over retired federal employees, and the federal retirees were entitled to income tax refunds under section 143.801; thus, it was unnecessary to determine whether Davis should be applied retroactively or prospectively.  771 S.W.2d at 81.  


The Director argues that Boise should not be granted retroactive relief because:  it did not timely elect to file a consolidated return; the election of the filing basis was not subject to later amendment; any refund would not be passed on to consumers; Boise has no Due Process right to receive a refund; it is inequitable to allow Boise the benefit of hindsight;
 and General Motors was an unexpected decision.   

We base our opinion on the fact that this case involves a consolidated return, which certain taxpayers may choose as an option if they timely elect to do so.  Under both the state and federal statutes and regulations governing consolidated returns, there are an abundance of restrictions and precautions designed to prevent tax evasion.  Consolidated returns may more 

accurately present a taxpayer’s overall tax liability, but they may also present more opportunities for tax evasion.  Thus, for example, both the state and federal schemes require a timely election (by the due date for the tax return);
 both require taxpayers who have filed consolidated returns to continue filing consolidated returns unless certain exceptions apply;
 and both sets of statutes are broad outlines that are fleshed out with far more detailed regulations.

One of the purposes evident in these requirements is to require taxpayers who avail themselves of the privilege of filing the consolidated return to do so consistently.  It might be to their advantage to do so in some years and not in others.  Again, the theory behind the rules is to allow for a complete, accurate, and consistent picture of the taxpayer’s liability, not just in a given year, but over time.  To allow taxpayers to file consolidated returns retroactively allows them a look-back opportunity that other corporations do not have and undermines these purposes.

What distinguishes the present case from Hackman, North Supply, Reich, and Harper is that this was a corporate taxpayer, not merely claiming a refund under section 143.801, but belatedly invoking the privilege to file a consolidated return.  In 1995, 1996, and 1997, various members of the Boise Cascade Group filed Missouri corporate income tax returns as separate companies.  Following the Supreme Court’s decision in General Motors, the Boise Cascade Group – a different business entity – purported to file “amended” returns on a consolidated basis.  The Director rejected the “amended” returns and denied a refund on that basis.

As McKesson, Reynoldsville, and even Hackman make clear, the taxpayer is not guaranteed a recovery.  Hackman was remanded to determine whether the taxpayer had met the 

procedural requirements of section 143.801.  771 S.W.2d at 81-82.  States may still avail themselves of procedural protections.  See Reynoldsville, 115 S.Ct. at 1750.  Here, the procedural protection is the requirement that an affiliated group make an election to file a consolidated return and that it do so within a certain time.  The Director’s Regulation 12 CSR 10-2.045(15) provides:  

Election to File.  If an affiliated group qualified to file a Missouri consolidated return wishes to elect to file a Missouri consolidated return, the election must be exercised by the filing of a Missouri consolidated return on or before the due date (including extensions of time) for the filing of the common parent’s separate Missouri return. 

That regulation mirrors 26 CFR section 1502-75(a)(1), which provides:  

If a group wishes to exercise its privilege of filing a consolidated return, such consolidated return must be filed not later than the last day prescribed by law (including extensions of time) for the filing of the common parent’s return. . . .

Boise is a multistate corporation which has filed consolidated federal returns.  We presume, therefore, that it is familiar with the federal requirements for doing so.  The timely election requirement is an important procedural threshold to filing a consolidated return, in both the federal and state schemes.  It is not unreasonable in this case, therefore, to expect a taxpayer who wishes to avail itself of the privilege to have done so timely.  

In North Supply, 29 S.W.3d at 379-80, the court thought the taxpayer had a reasonable expectation of a post-deprivation remedy and should not have to rely on a pre-deprivation course of action.  The court relied on Reich and stated that no reasonable taxpayer would have thought predeprivation remedies would be the “exclusive remedy” for unlawful taxes in this case; regardless of whether there were predeprivation remedies, they didn’t have any reason to believe that the normal post-deprivation remedy would not be available.  29 S.W.3d at 380.  An 

assessment of the “reasonable taxpayer’s” expectations is therefore critical to determine the adequacy of the predeprivation remedy in this case.

Here, it can be argued that a reasonable corporate taxpayer that filed consolidated federal returns should have foreseen the problem presented by the current situation, as GM, for example, did.  Instead, the Boise Cascade Group has attempted to file an “amended” consolidated return for each of the three years at issue.  It has done that, however, without having timely made the election to do so.  Boise argues that it should not have had to make an election that was meaningless under current law – to file a consolidated return – simply to preserve its right, and there is merit to that position.  However, it can also be argued that the reasonable taxpayer – which in this case, by definition, is an affiliated group of corporations and is therefore considerably more likely to be sophisticated in tax matters than the taxpayers in Reich or Hackman – should have done just that.

Further, the business entity at issue in this case – Boise, on behalf of the affiliated group – may argue that it was unjustly deprived of an option for filing its taxes in a manner to its benefit, but the affiliated group was not a Missouri taxpayer at all for the tax years at issue.  Section 143.801 provides that “the taxpayer” may file a claim for refund.  In this case, a separate company filed separate-company returns, but the separate company has not filed claims for refund.  The Boise Cascade Group attempts to file consolidated returns, billed as “amended” returns, when there was no consolidated return in the first instance.  Various members of the affiliated group originally filed on a separate-company basis; thus, the consolidated returns do not qualify as amended returns.  Because the statutory refund procedures are a narrow waiver of the State’s sovereign immunity, they must be strictly construed.  Community Federal Savings & Loan v. Director of Revenue, 752 S.W.2d 794, 797 (Mo. banc), cert. denied, 109 S. Ct. 231 (1988).  Under the Director’s Regulation 12 CSR 10-2.045(32), the common parent is the agent 

of other subsidiary members “in all matters relating to the Missouri tax liability for the Missouri consolidated return year,” including filing claims for refund.  Regulation 12 CSR 10-2.045(4) defines “Missouri consolidated return year” as “a taxable year for which a Missouri consolidated return is filed or required to be filed by an affiliated group under this rule.”  The Boise Cascade Group had not filed consolidated Missouri returns for the periods in question.  We find no authority in the statutes or regulations for a different entity – one other than the taxpayer(s) who paid the tax – to file returns on a completely different basis as a distinct entity and bring a claim for a refund of taxes paid by the entity who originally paid them.  The plain terms of section 143.801 do not apply in this case because neither the parent corporation nor the affiliated group was “the taxpayer” who paid the taxes.   Therefore, the affiliated group cannot claim a refund and is limited to pre-deprivation relief, which it did not timely invoke.  Likewise, the separate companies, which filed Missouri returns on a separate-company basis, cannot claim refunds on a separate-company basis because no refund is due to the separate companies.  

We acknowledge that a court may find that due process considerations outweigh the procedural analysis on which we rest our decision.  However, this Commission does not have the jurisdiction to overrule lawfully enacted statutes and regulations for constitutional reasons.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  We find that the Boise Cascade Group is not entitled to file consolidated returns because it did not timely elect to do so, nor is the parent corporation or the affiliated group the “taxpayer” who paid the taxes and would thus be entitled to bring refund claims under section 143.801.  Because members of the affiliated group originally filed on a separate-company basis, the consolidated returns do not qualify as amended returns.  

Because we decide the case on these bases, we do not reach other issues, including whether the refund claim for 1995 would be barred by the statute of limitations.
  

Summary 

We conclude that the Boise Cascade Group was not entitled to file consolidated Missouri income tax returns for the periods at issue.  Therefore, we deny the refund claims that Boise has brought on behalf of the affiliated group.  


SO ORDERED on July 9, 2001.



________________________________



SHARON M. BUSCH



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  





	�The Court disavowed the approach to retroactivity previously stated in Chevron Oil Co. v. Huson, 92 S. Ct. 349 (1971).   





	�We recognize that Harper and James Beam dealt with situations in which the United States Supreme Court declared a statute unconstitutional, and the Court thus addressed whether a state court must give retroactive effect to a decision of the United States Supreme Court.  However, in Harper, 113 S. Ct. 2510, 2519, the Court stated that state tribunals must apply federal retroactivity principles to the state tribunal’s interpretations of federal law.  In McKesson Corp. v. Division of Alcoholic Beverages & Tobacco, 110 S. Ct. 2238, 2251 (1990), the United States Supreme Court held that when the Florida Supreme Court granted the taxpayer prospective relief from a tax that the Florida court held unconstitutional under the Commerce Clause, the Florida court did not satisfy the requirements of Due Process.  


	�We find it exceedingly unlikely that any affiliated group of corporations would seek to change its filing status and volunteer to pay more tax to the State of Missouri for past tax years.  


	�12 CSR 10-2.045(15); 26 CFR section 1.1502-75(a). 





	�Section 143.431.3(2); 12 CSR 10-2.045(18), (35)-(38); 26 CFR section 1.1502-75(a)(2), (c).  





	�Section 143.431.3; 26 U.S.C. sections 1501 and 1502.  


	�The Director has raised the statute of limitations in this case as to the 1995 year.  A good argument could be made that the refund claim for 1995 is untimely because it was not filed within three years of the due date of the return for that period.  The separate companies obtained an extension of time in order to file their 1995 Missouri returns.  The consolidated return for that period was not filed until October 5, 1999, which was not within three years of the original due date for the separate-company Missouri returns.  The Missouri Court of Appeals, Western District, has held that an amended return does not extend the statutory period of limitation for the Director to assess deficiencies.  Campbell v. Director of Revenue, 927 S.W.2d 452, 455 (Mo. App., W.D. 1996).  This Commission likewise has ruled that the limitations period for refunds cannot be extended by filing an amended return.  Ross v. Director of Revenue, No. 97-003259 RI (Mo. Admin. Hearing Comm’n Nov. 24, 1998).  A similar argument could be made that an extension of time to file an original return should not extend the time for filing an amended return and claiming a refund.  
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