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)
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)

MEMORANDUM AND ORDER

On January 9, 2001 Terry Bloomberg filed a petition appealing a $6,000 fee assessed by the Missouri Ethics Commission (Ethics) for the late filing of a personal financial disclosure statement (statement).  On September 13, 2001, the parties submitted the case on stipulated facts.  Ethics filed the last written argument on November 1, 2001.  

Findings of Fact

1. On April 27, 2000, Bloomberg was appointed to the Missouri Children’s Trust Fund Board, effective on May 11, 2000.  

2. On May 30, 2000, Ethics sent Bloomberg a letter (the first letter).  The first letter stated Bloomberg’s obligation to file a statement within 30 days of appointment.  It also stated that the fee for filing late was $10 per day.  

3. Thirty days after Bloomberg’s appointment was Saturday, June 10, 2000.  The next day that was not a Saturday or Sunday or official holiday was Monday, June 12, 2000.  

4. Ethics did not receive Bloomberg’ statement by June 12, 2000.  

5. On June 15, 2000, Ethics sent Bloomberg a letter by certified mail (the second letter).  The second letter stated that Bloomberg had failed to file.   It also stated that the fee for filing late was $10 per day under “Section 105.492, RSMo.”  

6. Bloomberg did not sign the certified mail receipt for the second letter.  

7. The name printed and signed on the certified mail receipt for the second letter reads “Debbie Adams,” and the date stamped on the receipt is June 23, 2000.  

8. On October 10, 2000, Bloomberg filed the statement.

9. By letter dated December 26, 2000, Ethics assessed Bloomberg $6,000 for filing the statement late.  

Conclusions of Law

We have jurisdiction to hear Bloomberg’ petition.  Section 105.963.4.
  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).  

854 S.W.2d at 380-82.  

Section 105.483(10) requires certain persons to file statements, including:

The members, the chief executive officer and the chief purchasing officer of each board or commission which enters into or approves contracts for the expenditure of state funds[.]

Bloomberg argues that the Children’s Trust Fund Board does not approve contracts for the expenditure of state funds because the Children’s Trust Fund is not part of general revenue.  Nevertheless, we conclude that the Children’s Trust Fund is state funds because it is partly funded by the designation of state taxpayers on their state income tax returns, subject to appropriation by the general assembly, and credited and invested by the state treasurer.  Sections 210.172(2) and (3), 210.173, and 210.174.  Therefore, Bloomberg was required to file a statement.  

Section 105.487 sets the deadline for filing the statement:

(2) Each person appointed to office . . . shall file the statement within thirty days of such appointment or employment[.] 

*   *   *

(4) The deadline for filing any statement required by sections 105.483 to 105.492 shall be 5:00 p.m. of the last day designated for filing the statement.  When the last day of filing falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday.  Any statement required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement.  

Thirty days after Bloomberg’s appointment was Saturday, June 10, 2000.  The next day that was not a Saturday or Sunday or official holiday was Monday, June 12, 2000.  Bloomberg was required to file the statement on that date.  Bloomberg filed on October 10, 2000.  Therefore, Bloomberg filed late.  


Section 105.963.3 requires Bloomberg to pay a fee for the late filing of a statement.  


The executive director shall assess every person required to file a financial interest statement pursuant to sections 105.483 to 105.492 failing to file such a financial interest statement with [Ethics] a late filing fee of ten dollars for each day after such statement is due to [Ethics]. The executive director shall mail a notice, by certified mail, to any person who fails to file such statement informing the individual required to file of such failure and the fees provided by this section.  If the person persists in such failure for a period in excess of thirty days beyond receipt of such notice, the amount of the late filing fee shall increase to one hundred dollars for each day thereafter that the statement is late, provided that the total amount of such fees assessed pursuant to this subsection per statement shall not exceed six thousand dollars.

(Emphasis added.)  That statute provides that the fee accrues at two possible rates, $10 per day and $100 per day to a $6,000 maximum.  Liability for the $100 per day fee depends on “receipt of [the required] notice.”  

A.  With the $100-Per-Day Fee

Ethics argues that Bloomberg is liable for the statutory maximum amount because her fee calculated at $10 per day and $100 per day exceeds the statutory maxim as follows.  

Calculated Fee




or



Maximum Fee 

06/12/00 to 07/23/00 
= 41 days @ $  10/day = 
$  410

07/24/00 to 10/10/00
= 79 days @ $100/day = 
$7,900

$8,310

or

$6,000  

Ethics bases that calculation on the premise that Bloomberg received the required notice on June 23, 2000, the date on the certified mail receipt for the second letter.    

However, Ethics has not shown that it ever even sent the notice required by section 105.963.3:  “a notice, by certified mail, . . . .informing the individual required to file of such failure and the fees provided by this section.” (emphasis added).  Neither letter referenced “the fees provided by this section [105.963],” nor did they inform Bloomberg of any $100-per-day fee.  The first letter was not sent by certified mail.  The second letter was sent by certified mail, but it expressly cited only “Section 105.492,” which sets forth only a $10-per-day fee for the late filing of a lobbyist disclosure report.  Both letters were deficient in that they did not inform Bloomberg of the fees provided by section 105.963, either by a correct citation to that section or by a complete description of the fees.  

Further, the record does not show that Bloomberg ever received the second letter.  Ethics argues that the signature of “Debbie Adams” on the certified mail receipt establishes “receipt” of the second letter under section 105.963.3.  We disagree.  Section 105.963.3 required Ethics to “mail a notice, by certified mail, to any person who fails to file such statement” (emphasis added).  It further provides that the fee increases to $100 per day “[i]f the person persists in such failure for a period in excess of thirty days beyond receipt of such notice” (emphasis 

added).  We conclude that the “person” to whom section 105.963.3 repeatedly refers – the one who fails to file, to whom Ethics sends the notice, who receives the notice, and who persists in failing to file – is one person.  In this case, that person is Bloomberg.  

Ethics has not carried its burden of proving that Bloomberg is liable for the $100-per-day fee because Ethics has not shown that it sent, and that Bloomberg received, the required notice.

B.  Without the $100-Per-Day Fee

In the alternative, Ethics argues that Bloomberg is still liable for the $10-per-day fee. The stipulations establish that the statement was due on June 12, 2000, that Ethics received it on October 10, 2000, and that it was not postmarked June 11, 2000, or earlier.  The statement was 120 days late.  

Bloomberg argues that a late fee is unfair because she was a volunteer and received no pay for her service.  We sympathize with Bloomberg’ plight.  However, this Commission can only apply the law to the facts that the parties have established.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  The statutes give us no discretion to waive any part of the fee for any reason.  

Therefore, we conclude that Bloomberg is liable for a late filing fee in the amount of $1,200.  
Summary

Bloomberg is liable for a late fee of $1,200.  


SO ORDERED on November 20, 2001.



________________________________



WILLARD C. REINE



Commissioner

�All statutory references are to the 2000 Revised Statutes of Missouri.
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