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DECISION


The State Board of Registration for the Healing Arts (“the Board”) may discipline the physician and surgeon license of Jerome E. Block because the State of Kansas restricted his Kansas license to practice medicine.   

Procedure


The Board filed its complaint on April 12, 2004.  By joint motion filed on November 16, 2004, the parties submitted the case on stipulated facts.  Our Regulation 1 CSR 15-3.440(3)(B)3 provides that a motion for a decision on stipulated facts constitutes a motion for summary determination.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a 

favorable decision and no party disputes such facts.  The Board filed the last written argument on April 4, 2005.    

Findings of Fact

1. Block holds a Missouri license as a physician and surgeon that is, and was at all relevant times, current and active.

2. Block also holds a license to practice medicine in Kansas.  On June 7, 2003, Block entered into a consent order (“the Kansas consent order”) with the Kansas State Board of Healing Arts (“the Kansas Board”).  The Kansas consent order recites that it affects his license to practice medicine, that Block agrees to its terms in lieu of the conclusion of formal proceedings, and that it constitutes a final order of the Kansas Board.  

3. The consent order imposed the following requirements on Block:   

a. Education.  Block must complete 70 hours of cardiology instruction and evaluation under the guidance of a Board-appointed proctor.  Block must take a course in medical record keeping.  

b. Monitoring.  All of Block’s patient records are subject to review by a Board-appointed monitor.   

c. Practice.  Block must examine any patient with chest pains, or have the patient examined, within one hour of notification of such condition, and chart such information.  Neither the proctor nor the monitor supervise Block’s day-to-day diagnosis or treatment of patients.  

d. Costs.  Block must pay for the proctor, the monitor, and the Board’s costs in the licensing action.  

The Kansas consent order is in effect until the Kansas Board terminates it.  

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 334.100.2.  The Board has the burden to prove that Block has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board cites § 334.100.2(8), which allows discipline for: 

Revocation, suspension, restriction, modification, limitation, reprimand, warning, censure, probation or other final disciplinary action against the holder of or applicant for a license or other right to practice any profession regulated by this chapter by another state, territory, federal agency or country, whether or not voluntarily agreed to by the licensee or applicant, including, but not limited to, the denial of licensure, surrender of the license, allowing the license to expire or lapse, or discontinuing or limiting the practice of medicine while subject to an investigation or while actually under investigation by any licensing authority, medical facility, branch of the armed forces of the United States of America, insurance company, court, agency of the state or federal government, or employer[.]

The parties dispute whether the Kansas consent order constitutes any form of “final disciplinary action.”
  We conclude that it does.  


Block argues that the Kansas consent order’s requirements were a substitute for final disciplinary action, not discipline themselves.  Block cites the Kansas consent order’s provision that violation of its requirements is cause for discipline, and the provisions that neither the proctor nor the monitor supervise his medical practice.  That language does not refute the characterization of the requirements themselves as discipline.  The order expressly states that it is the Kansas Board’s final order and that it affects his Kansas license.  “Limitation” is:  “something that limits: RESTRAINT.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 676 (10th ed. 1993).  “Restriction” is:  “something that restricts: as   a: a regulation that restricts or 

restrains . . . b: a limitation on the use or enjoyment of property or a facility.”  Id. at 999.  Block could continue to practice in Kansas without further discipline only if he complied with the Kansas consent order.  Such a condition is a “restriction” or “limitation.”  Further, § 334.100.2(8) includes orders “whether or not voluntarily agreed to by the licensee or applicant[,]” which includes settlements of disciplinary proceedings.  Block suggests that the standards of the National Practitioners Data Bank be used to determine what constitutes “final disciplinary action” for purposes of § 334.100.2(8), and represents that monetary sanctions and monitoring are adverse licensing actions that need not be reported to it.  However, he cites no authority for that principle, which the Board evidently rejects. 


We read § 334.100.2(8) broadly because it is a remedial law, one enacted for the protection of life and property.  State ex rel. Webster v. Myers, 779 S.W.2d 286, 290 (Mo. App., W.D. 1989).  In Bhuket v. Missouri Bd. of Regis'n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990), the Court of Appeals explained:  


Statutes authorizing the Missouri State Board of Registration for the Healing Arts to regulate and discipline physicians are remedial statutes enacted in the interest of the public health and welfare and must be construed with a view to suppression of wrongs and mischiefs undertaken to be remedied.

Further, we give great weight to the Board’s interpretation of § 334.100.2(8) because the statutes charge the Board with enforcing that law.  Foremost-McKesson v. Davis, 488 S.W.2d 193, 197 (Mo. banc 1972).  

The Board also cites our decision in State Bd. of Regis’n for the Healing Arts v. Harvey, No. 90-000608 HA (Aug. 14, 1990).  In that case, we concluded that a physician’s stipulation with the Kansas Board to give 90 days’ notice before practicing in Kansas constituted final 

disciplinary action.
  Our decisions do not constitute binding authority.  Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  Nevertheless, they offer some guidance as to how to construe the meaning of disciplinary action under § 334.100.2(8).

Previous decisions of this Commission have construed the meaning of final disciplinary action to include:  

· Surrender of controlled substance registration.  State Bd. of Regis’n for the Healing Arts v. Taylor, No. 00-2915 HA (May 3, 2002).  

· Chaperone for examination of female patients.  State Bd. of Regis’n for the Healing Arts v. Farmer, No. 01-1541 HA (Feb. 8, 2002).  

· Ban on performing certain surgeries. State Bd. of Regis’n for the Healing Arts v. Struthers, No. 02-1547 HA (Feb. 24, 2003).  

None of those acts is specifically mentioned in § 334.100.2(8).  However, each is a “limitation” or “restriction” in that statute as defined above.  

The Board also argues that the Kansas consent order is final disciplinary action because it requires continuing education.  The Board cites § 334.100.4, which includes among the discipline that the Board may impose:

such continuing educational courses . . . as the board may direct.

The Kansas consent order’s continuing education requirement defines it as a form of discipline in Missouri.  


Therefore, we conclude that the Kansas consent order was a final disciplinary action.  

Summary


Block is subject to discipline under § 334.100.2(8).  


SO ORDERED on April 29, 2005.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�The Kansas consent order also states that Coffeyville Regional Medical Center suspended Block’s privileges, but the complaint does not allege that fact as cause for discipline.  We cannot find cause for discipline on uncharged conduct.  Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  


	�The Board also cites our decisions in State Bd. of Regis’n for the Healing Arts v. Ibarra, No. 04-0306 HA (Aug. 16, 2004), and State Bd. of Regis’n for the Healing Arts v. Flynn, No. 90-001663 HA (Feb. 19, 1991).  In Ibarra, we concluded that a $1000 fine for violating the Kansas Healing Arts Act was disciplinary action, but the licensee admitted that application of law to fact, and we did not analyze the Kansas order itself.  Further, Block has not been ordered to pay a fine, only costs.  In Flynn, we concluded that a reprimand was a final disciplinary action, but § 334.100.2 expressly included another state’s reprimand as cause for discipline.
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