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DECISION


The peace officer certificate of Christopher W. Birdsong is subject to discipline for giving favorable treatment to jail inmates in return for sexual favors.  


The Director of the Department of Public Safety (Director) filed a complaint on June 10, 2002.  In December 2002, we served the required notice on Birdsong at Camp Le Jeune, North Carolina.  We convened a hearing on the petition on June 2, 2003.  


At the hearing, we expressed concern over whether Birdsong’s military service might prejudice his ability to present his defense.  The Director’s evidence at hearing showed attempts to trace Birdsong to various addresses.  Our Regulation 1 CSR 15-3.425(1)(C) required Birdsong to keep this Commission apprised of his current address.  Our Regulation 1 CSR 15-3.270(2)(B)2 only required the Director to send the request for admissions to Birdsong’s last known address.  The Director’s certificate of service, filed January 31, 2003, shows that the 

Director served the request for admissions by sending it to the address at which Birdsong had signed the certified mail receipt for the notice of complaint/notice of hearing.


Although the Soldiers’ and Sailors’ Civil Relief Act, 50 U.S.C.A. App. §§ 501-548, does not apply to administrative proceedings, we considered the fact that the address last made known to this Commission was a military address.  50 App. U.S.C.A. § 521 provides for a stay of proceedings involving a person in military service.  50 App. U.S.C.A. § 520 offers protections from the entry of default judgments against military personnel.  Legislation that would extend such protections to administrative proceedings has passed the United States House of Representatives, and similar legislation is pending in the United States Senate, but has not passed.
  


Even though those protections do not apply to this case, we considered the basic policy underlying the Act – that the rights of those who are serving our country should not be prejudiced as a result of their military service.  We left the record open for the Director to demonstrate that no overseas assignment hindered Birdsong’s ability to defend against the Director’s charges.  On June 10, 2003, the Director filed an affidavit demonstrating that Birdsong is not posted overseas and is stationed in California.  Birdsong has never responded to any of the notices that he received or otherwise participated in this case.  Our reporter filed the transcript on August 6, 2003.  

Findings of Fact

1. Birdsong holds a peace officer certificate that was current and active at all relevant times.

2. Birdsong was employed by the Buchanan County Sheriff’s Department from June 2000 until October 2001.  

3. On September 1, 2001, while on duty at the Buchanan County jail, Birdsong received oral sex in a female inmate’s cell from four female inmates in exchange for allowing them to visit with their inmate boyfriends.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 590.080.2.
  The Director has the burden of proving that Birdsong committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989). 

The Director argues that Birdsong’s certificate is subject to discipline under § 590.080.1(2), which allows discipline if Birdsong:  

Has committed any criminal offense, whether or not a criminal charge has been filed[.]

In support of that argument, the Director introduced statements signed by Birdsong and a request for admissions that the Director served on Birdsong, to which Birdsong did not respond.  Under § 536.073.2, our Regulation 1 CSR 15-3.420(1), and Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).


Birdsong’s actual and deemed admissions and other evidence show that he committed the offense described by § 567.030, RSMo 2000: 


1.  A person commits the crime of patronizing prostitution if he patronizes prostitution. 


2.  Patronizing prostitution is a class B misdemeanor. 

Section 567.010(3) provides that a person patronizes prostitution if:


(a) Pursuant to a prior understanding, he gives something of value to another person as compensation for that person or a third person having engaged in sexual conduct with him or with another; or 


(b) He gives or agrees to give something of value to another person on an understanding that in return therefor that person or a third person will engage in sexual conduct with him or with another; or 


(c) He solicits or requests another person to engage in sexual conduct with him or with another, or to secure a third person to engage in sexual conduct with him or with another, in return for something of value[.] 

We conclude that Birdsong’s certificate is subject to discipline for committing that criminal offense.
  

The Director also argues that Birdsong’s certificate is subject to discipline under 

§ 590.080.1(3), which allows discipline if Birdsong:

Has committed any act while on active duty or under color of law that involves moral turpitude[.]

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

Birdsong’s exploitation of female inmates was a vile and depraved violation of his duties to them and to the people of Buchanan County.  His certificate is subject to discipline for committing an act involving moral turpitude while on duty.

Summary


Birdsong’s certificate is subject to discipline under § 590.080.1(2) and (3).  


SO ORDERED on September 3, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Section 102(b) of H.R. 100, S. 792, and S. 1136, 107th Cong., 1st Sess.


�Statutory references are to the 2002 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


�The request for admissions also requests Birdsong to admit that he committed offenses described by 


§§ 576.030, 576.040, 544.240, and 575.320, RSMo 2000.  However, none of those statutes apply to the facts that Birdsong admitted.  Therefore, we do not conclude that Birdsong committed those offenses.  
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