Before the

Administrative Hearing Commission

State of Missouri

WALLACE P. BERKOWITZ, M.D.,
)



)



Petitioner,
)




)


vs.

)

No. 01-1036 SP




)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES, 
)




)



Respondent.
)

MEMORANDUM AND ORDER


On June 25, 2001, Wallace P. Berkowitz filed a petition appealing a decision from the Department of Social Services, Division of Medical Services, in which the Department retroactively denied $307.50 in Medicaid claims for alleged billing errors.  On September 6, 2001, the Department filed a motion to dismiss the petition, arguing that we have no authority to hear the petition.  In deciding such a motion, we deem all facts pleaded in the petition to be true and grant the motion only if such facts are legally insufficient to show that we can hear the petition.  State ex rel. Jackson County Library Dist. v. Taylor, 396 S.W.2d 623, 624 (Mo. banc 1965).  If the Department is correct, we have no power to hear the petition, and will exercise our inherent power to dismiss the case without deciding whether to grant or deny any of the claims.  J. DEVINE, MISSOURI CIVIL PLEADING AND PRACTICE, section 24-5 (1986).  Berkowitz filed a response on September 17, 2001.  

Findings of Fact

1. By notice dated May 3, 2001, the Department retroactively denied Berkowitz’s claims for Medicaid payment in the amount of $307.50.

2. On June 25, 2001, Berkowitz filed a petition appealing that notice.  

Conclusions of Law


Because this Commission is a legislative creation, we have only such power as the legislature has given us.  State Bd. of Regis'n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  Section 208.156.6
 provides:

No provider of service may file a petition for a hearing before the administrative hearing commission unless the amount for which he seeks reimbursement exceeds five hundred dollars.

The amount for which Berkowitz seeks reimbursement does not exceed $500.  Therefore, we have no jurisdiction to hear the petition.    


This is not to say that Berkowitz will be forever without a remedy at this Commission.  Section 208.156.8 provides:

[C]laims of less than five hundred dollars may be accumulated until they total that sum and at which time the provider shall have ninety days to file [the] petition.

(Emphasis added.)


However, because at this time we have no power to decide Berkowitz’s claims, we grant the Department’s motion and dismiss the petition.
  


SO ORDERED on September 20, 2001.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.  


�The Department also argues that Berkowitz filed too late for us to hear the petition.  Section 208.156.8 provides that a Medicaid provider whose claim is denied:





shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file [a] petition for review with the administrative hearing commission[.]





The Department offers no evidence of the “mailing or delivery” dates, and Berkowitz alleges that the address the Department used was incorrect anyway.  We need not address those issues because the jurisdictional amount determines the motion.  
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