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DECISION


Braden Kiehl Beller is subject to discipline for pleading nolo contendere to an offense reasonably related to his profession and involving moral turpitude.

Procedure


On August 30, 2004, the Department of Health and Senior Services, Bureau of Emergency Medical Services (“the Department”) filed a complaint.  Beller was personally served a copy of the complaint on October 23, 2004.  He filed no response to the complaint.


On December 6, 2004, the Department filed a motion for summary determination. Pursuant to § 536.073.3, RSMo 2000,
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if the Department establishes facts that (a) Beller does 

not dispute and (b) entitle the Department to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Beller until December 27, 2004, to respond to the motion, but he did not respond.  Therefore, the following facts as established by the Department’s exhibits are undisputed.

Findings of Fact

1. Beller is licensed as an EMT-Paramedic.  His license is and was at all relevant times current and active.

2. On June 4, 2003, a two-count complaint against Beller was filed with the District Court of Johnson County, Kansas.

3. On March 24, 2004, Beller pled nolo contendere to Count I, involuntary manslaughter – driving under the influence.  Count II was dismissed.

4. Count I alleged:

That on or about the 19th day of February 2003, in the County of Johnson, State of Kansas, BRADEN KIEHL BELLER, did then and there unlawfully, feloniously and unintentionally kill a human being, to-wit:  Glenn Treakle in the commission of, or attempt to commit, or flight from an act described in K.S.A. 8-1567 and amendments thereto, to-wit:  driving while under the influence of alcohol or drugs, a severity level 4 person [sic] felony, in violation of K.S.A. 21-3442, K.S.A. 21-4704 and K.S.A. 21-4707.

5. Beller was sentenced to 38 months in prison followed by 36 months of supervised release.  He was ordered to pay $8,967.43 in restitution and court costs.

Conclusions of Law 


We have jurisdiction to hear the Department’s complaint.  Sections 621.045, RSMo 2000 and 190.165.2.  The Department has the burden of proving that Beller has committed an act for 

which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Department argues that there is cause for discipline under § 190.165, which states:


2.  The department may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate, permit or license required by sections 190.100 to 190.245 or any person who has failed to renew or has surrendered his or her certificate, permit or license for failure to comply with the provisions of sections 190.100 to 190.245 or any lawful regulations promulgated by the department to implement such sections.  Those regulations shall be limited to the following:

*   *   *


(2) Being finally adjudicated and found guilty, or having entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any activity licensed or regulated pursuant to sections 190.100 to 190.245, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

The Department also cites its regulation 19 CSR 30-40.365, which states:

(2) The department may cause a complaint to be filed with the Administrative Hearing Commission as provided by Chapter 621, RSMo, against any holder of any certificate, permit or license required by the comprehensive emergency medical services systems act or any person who has failed to renew or has surrendered his or her certificate, permit or license for failure to comply with the provisions of the comprehensive emergency medical services systems act or for any of the following reasons:

*   *   *


(B) Being finally adjudicated and found guilty, or having entered a plea or guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any activity licensed or regulated pursuant to the comprehensive emergency medical services systems act, for any 

offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]


The Department argues that Beller committed an offense reasonably related to his profession and involving moral turpitude.  Beller pled nolo contendere to a violation of K.S.A. 21-3442, which provides:

Involuntary manslaughter while driving under the influence of alcohol or drugs is the unintentional killing of a human being committed in the commission of, or attempt to commit, or flight from an act described in K.S.A. 8-1567 and amendments thereto.

K.S.A. 8-1567 describes the crime of driving under the influence of alcohol or drugs as follows:

(a) No person shall operate or attempt to operate any vehicle within this state while:


(1) The alcohol concentration in the person’s blood or breath as shown by any competent evidence, including other competent evidence, as defined in paragraph (1) of subsection (f) of K.S.A. 8-1013, and amendments thereto, is .08 or more;


(2) the alcohol concentration in the person’s blood or breath, as measured within two hours of the time of operating or attempting to operate a vehicle, is .08 or more;


(3) under the influence of alcohol to a degree that renders the person incapable of safely driving a vehicle;


(4) under the influence of any drug or combination of drugs to a degree that renders the person incapable of safely driving a vehicle; or


(5) under the influence of a combination of alcohol and any drug or drugs to a degree that renders the person incapable of safely driving a vehicle.


Beller is licensed as an EMT-Paramedic.  This profession involves providing medical care in locations outside the hospital setting and may involve driving an ambulance to reach that location.  We agree that the offense of involuntary manslaughter while driving under the influence of alcohol or drugs is reasonably related to Beller’s profession.


Whether the offense is one involving moral turpitude is more problematic.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).

We can find no Missouri case that resolves this issue.  Case law in other states and at the federal level is inconsistent as to whether involuntary manslaughter is a crime involving moral turpitude.
  The court in State v. Montilla, 513 N.Y.S.2d 338 (N.Y. 1987), found that vehicular manslaughter in the second degree was not a crime involving moral turpitude for the purpose of deportation.  The court stated that vehicular manslaughter in the second degree “is a crime which is based on completely unintentional conduct, criminal negligence, in contrast to those crimes meant to be included within the breadth of the statute, those crimes involving some form of evil intent.”  Id. at 340.  In Carreker v. State, 661 So.2d 784 (Ala. Crim. App. 1994), the court found that involuntary manslaughter – an unintentional killing – was not a crime involving moral turpitude for impeachment purposes.  The court stated:

Based on the foregoing, we hold that involuntary manslaughter is not a crime involving moral turpitude within the meaning of § 12-21-162.  Involuntary manslaughter is a crime based on unintentional conduct, in contrast to those crimes involving some form of evil intent.  It is not an offense that is mala in se and, thus, does not fall within the definition of crimes involving moral turpitude.

Id. at 786.


The court in Franklin v. Immigration & Naturalization Service, 72 F.3d 571 (8th Circ. 1995), upheld a finding by the Board of Immigration Appeals (“BIA”) that the crime of involuntary manslaughter under Missouri law was a crime involving moral turpitude because, to be convicted, the person must act with a conscious disregard of a substantial and unjustifiable risk.  The court stated:

In the framework of our deferential review, we cannot say the BIA has gone beyond the bounds of reasonableness in finding that an alien who recklessly causes the death of her child by consciously disregarding a substantial and unjustifiable risk to life has committed a crime that involves moral turpitude.  Under the BIA’s longstanding definition of moral turpitude, Franklin’s crime can be fairly characterized as “an act of baseness, vileness, or depravity in the private and social duties which [persons] owe to [their] fellow [persons] or to society in general, [and is] contrary to the accepted and customary rule of right and duty between [persons].”

Id. at 573 (citations omitted).  However, in his extensive, 33-page dissent, District Judge Bennett lists the many past cases in which courts at the state and federal level found that involuntary manslaughter was not considered an offense involving moral turpitude because the crime lacked the necessary “evil intent.”  Bennett set forth a classification system to determine whether a crime is one involving moral turpitude:

1) “evil intent,” either explicit or implicit, is necessary, but not sufficient to define a crime as one necessarily involving moral turpitude;[
] 2) for relatively minor crimes, mere “evil intent” may become too attenuated to define a crime in which moral turpitude necessarily inheres; 3) baseness and depravity, while not necessary, are always sufficient to define a crime as one involving moral turpitude, because implicit in such crimes is the necessary “evil intent” as well as sufficient moral obliquity contrary to accepted standards.[
]

Id. at 600.

The Department cites State v. Creamer, 996 P.2d 339 (Kan. Ct. App. 2000).  In that case, the court found that driving while under the influence of alcohol or drugs was an absolute liability offense.  “An absolute liability offense, unlike most other crimes, does not require any criminal intent.  The only proof required to convict an individual of an absolute liability offense is that the individual engaged in the prohibited conduct.”  Id. at 343 (quoting State v. Hopper, 917 P.2d 872 (1996)).  Thus, to convict for involuntary manslaughter, the State must only prove that the defendant was driving a motor vehicle while under the influence of alcohol or drugs and that death occurred during the commission of the act of DUI.  The court in Creamer also found an element of intent, finding that “[t]he action of driving a motor vehicle while under the influence of drugs or alcohol is a willful act . . . .”  Id. at 345.

The Department asks us to consider involuntary manslaughter in the same category as the crime formally known as statutory rape.  Just as statutory rape does not require the specific intent to have sex with a child, but only intent to engage in sexual conduct, involuntary manslaughter – driving under the influence – does not require the intent to harm anyone, but only the intent to drive while impaired.  We must determine if manslaughter is a crime that fits into the category of baseness and depravity that changes the intent requirement found in other crimes involving moral turpitude.

We determine that driving under the influence that results in taking a human life is a base offense and find that involuntary manslaughter is a crime involving moral turpitude.

Summary


We find cause for discipline under § 190.165.2(2).


SO ORDERED on February 14, 2005.



________________________________



JOHN J. KOPP



Commissioner

	�Statutory references, unless otherwise noted, are to the 2003 Supplement to the Revised Statutes of Missouri.


	�Compl. Ex. 2.


	�All cases cited used a definition of moral turpitude that is the same or very similar to the definition quoted above.


	�Judge Bennett gives the example of fraud crimes because they have the required “evil intent” that is never too attenuated.  Voluntary manslaughter is also listed as a crime that involves an evil intent if not baseness and depravity.





	�Judge Bennett notes that rape and even statutory rape, which has no intent requirement, would be crimes involving moral turpitude because they are base and depraved.
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