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Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
)



)
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)




)


vs.

)

No. 99-2872 PO




)

CHARLES E. BEAUDRY,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on September 10, 1999, seeking this Commission’s determination that the peace officer certificate of Charles E. Beaudry is subject to discipline for gross misconduct indicating an inability to function as a peace officer.


This Commission convened a hearing on the complaint on March 8, 2000.  Assistant Attorney General Wade Thomas represented the Director.  Beaudry represented himself.  The matter became ready for our decision on March 13, 2000, when our reporter filed the transcript.

Findings of Fact

1. On April 10, 1998, the Director certified Beaudry as a peace officer with Certificate No. ###-##-####.  That certificate was current and active at all relevant times.  

2. During May 1998, Beaudry was employed as a reserve or temporary deputy with the McDonald County, Missouri, Sheriff’s Department. 

3. Beaudry’s mother was a resident of the McDonald County Health Care Center (the nursing home), in Anderson, Missouri, during May 1998.  On or about May 25, 1998, Beaudry’s mother received a cut on her head that required stitches. 

4. On May 28, 1998, Beaudry visited his mother in the living room area of the Alzheimer’s unit at the nursing home.  Beaudry accused Fred Greer, a resident in the Alzheimer’s unit, of attacking Beaudry’s mother.  Greer was a thin, elderly man that weighed approximately 145 pounds and suffered from Alzheimer’s disease.  

5. Beaudry and Greer became involved in a physical altercation.  A nurse and a nurse’s aide entered the room and saw Beaudry holding Greer down on the floor.  Beaudry held Greer with a tight grip on Greer’s neck and arm.  Beaudry exerted excessive and undue force on Greer’s neck.

6. The nurse and nurse’s aide told Beaudry to release Greer.  Beaudry produced a badge, stated that he was a deputy sheriff, and refused to release Greer. 

7. An employee of the nursing home called the McDonald County Sheriff’s Department for assistance.  Beaudry released Greer before two deputies from the sheriff’s department arrived. 

8. The two deputies observed that Greer had red marks on his neck in the jugular area on the front of the neck.  Greer  also had a small cut on the side of his neck in the shape of a fingernail.  Beaudry sustained a swollen area below his knee.

9. The two deputies arrested Beaudry, took his badge, and transported him to the sheriff’s office for booking.

10. Peace officer training provides that pressure is applied to the neck of a detainee only as a measure of last resort, for example, if there is an imminent threat of death or serious bodily injury.

Conclusions of Law


We have jurisdiction to decide whether Beaudry’s peace officer certificate is subject to discipline.  Sections 590.135 and 621.045, RSMo Supp. 1999.
  The Director has the burden to show that Beaudry has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.


The Director alleges that Beaudry’s certificate is subject to discipline for gross misconduct indicating an inability to function as a peace officer.  Section 590.135.2  provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers . . .  issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *


(6) Gross misconduct indicating inability to function as a peace officer[.] 


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required for refusal.  Duncan, 744 S.W.2d at 533.  Inability is a lack of sufficient power, resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985).


Beaudry testified that he did not know Greer and that he did not accuse him of attacking Beaudry’s mother.  Beaudry stated that Greer initially attacked him by kicking and swinging at Beaudry and that both men fell on the floor.  Beaudry testified that he merely grabbed Greer’s hand in an effort to defend himself.  Beaudry further testified that he instructed the nurse’s aide to call the sheriff’s department.


Beaudry’s testimony was in direct conflict with the testimony of the nurse and the nurse’s aide that both observed Beaudry’s conduct before and after the initial confrontation, and with the testimony of the deputy that observed Greer’s injury.  We find that the testimony of the nurse, the nurse’s aide, and the deputy are credible and reliable.  Beaudry’s testimony lacks credibility and is inconsistent with the preponderance of the evidence, including the photograph of Greer’s injury.  (Pet’r Ex. 3).


Our Findings of Fact show that Beaudry exerted excessive and undue force to Greer’s neck.  Peace officer training provides that pressure is applied to the neck of a detainee only as a 

measure of last resort, for example, if there is an imminent threat of death or serious bodily injury.  Our Findings of Fact do not indicate how the altercation began, but that does not affect our decision.  Beaudry applied undue force to the neck of a thin, elderly Alzheimer’s patient to hold the patient down to the floor.  Further, he flashed his badge in an attempt to justify his wrongful conduct, while refusing to release Greer.


Therefore, we conclude that Beaudry’s conduct is the willful doing of an act with wrongful intention and with an especially egregious mental state.  Beaudry’s conduct (both his use of excessive force and his abuse of authority as a peace officer ) shows that he lacks the capacity to perform the functions of a peace officer.  We conclude that Beaudry’s certificate is subject to discipline for gross misconduct indicating an inability to function as a peace officer pursuant to section 590.135.2(6).


SO ORDERED on April ____, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1997 Supplement to the Revised Statutes of Missouri, unless otherwise noted.
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