Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 03-1899 BN




)

DAVID BAY,

)




)



Respondent.
)

DECISION


David Bay’s practical nurse (LPN) license is subject to discipline because Bay pled guilty to an offense an essential element of which is dishonesty and to offenses involving moral turpitude.

Procedure


On September 16, 2003, the State Board of Nursing (Board) filed a complaint seeking to discipline Bay’s LPN license.  On October 14, 2003, Bay filed an answer admitting all the Board’s allegations in the complaint.  On October 21, 2003, the Board filed a motion for judgment on the pleadings.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Board establishes facts that 

(a) Bay does not dispute and (b) entitle the Board to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Bay until November 12, 2003, to respond to the motion, but he did not respond.  Therefore, the following facts are undisputed..

Findings of Fact

1. Bay is licensed as an LPN, and his license is and was at all relevant times current and active.

2. On or about November 19, 2001, in the Circuit Court of St. Louis County, Bay pled guilty to two counts of stealing a controlled substance, a Class C felony.

3. On or about October 23, 2002, in the Circuit Court of Franklin County, Bay pled guilty to possession of a controlled substance, a Class C felony; possession of drug paraphernalia, a Class A misdemeanor; and driving while intoxicated, a Class B misdemeanor.  

4. On or about October 23, 2002, in the Circuit Court of Franklin County, Bay pled guilty to two counts of possession of a controlled substance, a felony.  

Conclusions of Law 


We have jurisdiction to hear this complaint.  Section 621.045.  The Board has the burden of proving that Bay has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board argues that there is cause to discipline Bay’s license under § 335.066.2, which states:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal 

prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]


The Board alleges that (1) stealing a controlled substance is a crime involving moral turpitude and a crime an essential element of which is dishonesty;
 (2) possession of a controlled substance is a crime involving moral turpitude; (3) possession of drug paraphernalia is a crime involving moral turpitude; and (4) driving while intoxicated is a crime involving moral turpitude.  We agree, and we find cause to discipline Bay’s license under § 335.066.2(2).

Summary


We find cause to discipline Bay’s license under § 335.066.2(2).  We cancel the hearing. 
SO ORDERED on November 18, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.


	�The complaint alleges that stealing a controlled substance is a crime involving dishonesty, but the complaint quotes the correct language of § 335.066.2(2).
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