Before the
Administrative Hearing Commission
State of Missouri





MISSOURI REAL ESTATE COMMISSION,	)
		)
		Petitioner,	)
			)
	vs.		)		No. 09-1045 RE
			)
STEPHEN BASTUNAS,	)
			)
		Respondent.	)


DECISION

[bookmark: sp_999_1][bookmark: SDU_1][bookmark: SR;73][bookmark: SR;74][bookmark: SR;75][bookmark: SR;76][bookmark: SR;115][bookmark: SR;116][bookmark: SR;117][bookmark: FN[FN1]][bookmark: FN_B1]The Missouri Real Estate Commission (“the MREC”) has cause to discipline Stephen Bastunas under § 339.100.2(12)[footnoteRef:1] and § 399.100.2(16) for accepting commissions from persons other than the broker with whom he was associated at the time the commissions were earned. The MREC has no cause to discipline under § 339.100.2(19).  We cancel the hearing. [1: Statutory references are to RSMo Supp. 2009, unless otherwise noted.] 

Procedure
[bookmark: SR;183]	The MREC filed a complaint to discipline Bastunas' real estate sales person license on July 27, 2009.  On September 26, 2009, Bastunas received our notice of complaint/notice of hearing, which set the hearing for January 11, 2010.  Bastunas filed an answer to the complaint on October 30, 2009.  On December 23, 2009, the MREC filed a motion for continuance, stating that the parties were engaged in settlement discussions and that Bastunas did not oppose the 




[bookmark: SR;184]continuance.  We granted the continuance and reset the hearing for April 13, 2010, and then on April 6, 2010 rescheduled the hearing for June 9, 2010.  On April 21, 2010, the MREC filed a motion for summary determination.  We gave Bastunas until May 6, 2010, to respond to the motion, but he did not respond.
	Our Regulation 1 CSR 15-3.446(5)(A) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.  The MREC has submitted its licensure affidavit, and Bastunas has admitted certain facts in his answer.  Therefore, we determine that the following facts are undisputed.
Findings of Fact
1. Steven Bastunas has been licensed by the MREC as a real estate salesperson since January 20, 1994.
2. On or about March 29, 2006, the sale of real estate located at 2405 Charwood Street, St. Charles, Missouri, was closed.  Bastunas acted in his capacity as a real estate salesperson in the transaction and received a commission of $9,000 that was paid directly to him by David Title & Abstract Company.
3. On or about May 26, 2006, the sale of real estate located at 2401 Charwood Street, St. Charles, Missouri, was closed.  Bastunas acted in his capacity as a real estate salesperson in the transaction and received a commission totaling $21,996 that was paid directly to him by Davis Title & Abstract Company.
4. At the time of both transactions, Bastunas was affiliated with Bream Enterprises, Incorporated, and Robert Bream was Bastunas’ real estate broker. 
5. In his answer to the MREC’s complaint, Bastunas states:




. . . Mr. Bream was overcharging me for office space, telephone, health insurance, copies and postage.  I requested repeatedly, from Mr. Bream and his office manager, Mary Wagner, for a full accounting of charges and monies withheld from my commission checks by Mr. Bream.  At no time was I supplied with an accurate account statement.

Since Mr. Bream refused to discuss this matter with me, I went to the St. Charles Board of Realtors at the beginning of March 2006 and discussed the matter with them.  They directed me to the Real Estate Commission.  I spoke with the Commission; their response was to take Mr. Bream to court as he had not violated any provisions relating to real estate brokers.

[bookmark: sp_999_3][bookmark: SDU_3]. . . I felt I had no choice but to advise Mr. Bob Bream and the title company, that I would no longer have my commission checks issued to Mr. Bream  and would have the title company issue the checks directly to me. . . . I admit to the allegations outlined in your complaint, with mitigating circumstances.  I understand my actions skirted the rules and regulations for a real estate agent; however, Mr. Bream was bleeding me dry.  I never tried to hide from Mr. Bream that I was having my commission checks issued to me directly.

Conclusions of Law
[bookmark: FN[FN2]][bookmark: FN[FN4]][bookmark: FN_B4]We have jurisdiction to hear the MREC's complaint.[footnoteRef:2]  The MREC has the burden of proving that Bastunas has committed an act for which the law allows discipline.[footnoteRef:3]  [2: Section 621.045.1.]  [3: Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).] 

I.  Accepting a Commission from Someone Other Than his Broker
Section 339.100.2(12) allows discipline of any licensee for:
[a]ccepting a commission or valuable consideration for the performance of any of the acts referred to in § 339.010 from any person except the broker with whom associated at the time the commission or valuable consideration was earned[.]

Bastunas acted as a real estate salesperson in two transactions in which real estate was sold and a commission was paid.  This action falls within the scope of § 339.010.1(1):  the sale of real estate for compensation or valuable consideration.  He admits that he advised the title company 


to issue commission checks directly to him instead of Mr. Bream.  There is cause to discipline Bastunas under § 339.100.2(12).
II. Grounds to Refuse to Issue License
[bookmark: SR;1242][bookmark: SR;1243][bookmark: SR;1244]Section 339.100.2(16) allows discipline of any licensee for:
[c]ommitting any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040[.]

Section 339.040 provides:

1.  Licenses shall be granted only to persons who present… satisfactory proof to the [MREC] that they:

(1) Are persons of good moral character; and

(2) Bear a good reputation for honesty, integrity, and fair dealing; and

(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.

The MREC asserts that Bastunas’ acceptance of commissions from someone besides the broker with whom he was associated at the time the commission was paid would be grounds to deny his license.
A.  Good Moral Character
[bookmark: FN_B5]Good moral character is honesty, fairness, and respect for the law and the rights of others.[footnoteRef:4]  Although Bastunas offers an explanation for his actions – that Mr. Bream was overcharging him for overhead expenses – he also admits that he knew his actions “skirted” the rules governing the conduct of real estate salespersons, and that he carried them out even after consulting the MREC as to the proper course of action.  We find that Bastunas' actions demonstrate that he is not a person of good moral character. [4: Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).] 



B.  Reputation
[bookmark: FN[FN7]]Reputation means “the estimation in which one is generally held : the character commonly imputed to one as distinct from real or inherent character [.]”[footnoteRef:5]  Reputation is a “consensus view of many people[.]”[footnoteRef:6]  The MREC presented no evidence of Bastunas' reputation. [5: WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1929 (unabr. 1986).]  [6: Haynam v. Laclede Elec. Coop., 827 S.W.2d 200, 206 (Mo. Banc 1992).] 

C.  Competency
[bookmark: citeas((Cite_as:_2007_WL_1378364,_*4_(Mo][bookmark: sp_999_4][bookmark: SDU_4][bookmark: FN_B9]	Competency, when referring to occupation, is the “the actual ability of a person to perform in that occupation.”[footnoteRef:7]  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.[footnoteRef:8]  We follow the analysis of incompetency in a recent disciplinary case from the Missouri Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.[footnoteRef:9]  Incompetency is a “state of being.”  The disciplinary statute does not state that licensees may be subject to discipline for “incompetent” acts; it states that a license shall be granted only if the prospective licensee is “competent.”  An evaluation of competency necessitates a broader-scale analysis, one taking into account the licensee’s capacities and successes.[footnoteRef:10]  In Albanna, the surgeon was guilty of repeated violations of the standard of care, but none of the experts who testified that he violated standards of care testified that he was incompetent.  Similarly, in this case, the MREC presented no evidence that Bastunas was not competent; accordingly we make no such finding. [7: Section 1.020(8), RSMo 2000.]  [8: Tendai v. Missouri  Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).]  [9: 293 S.W.3d 423, 435-36 (Mo. banc 2009).]  [10: Id.] 

[bookmark: SR;1918][bookmark: SR;1919][bookmark: SR;1920]	There is cause to discipline Bastunas under § 339.100.2(16) because his conduct would serve as grounds to refuse to issue him a license as set forth in § 339.040.1(1).
[bookmark: sp_999_6][bookmark: SDU_6]



III.  Any Other Conduct
[bookmark: SR;2720][bookmark: SR;2721][bookmark: SR;2722][bookmark: FN[FN13]][bookmark: SR;2777][bookmark: SR;2778][bookmark: SR;2779][bookmark: SR;2795][bookmark: SR;2796][bookmark: SR;2797][bookmark: SR;2817][bookmark: SR;2818][bookmark: SR;2819]The MREC argues that Bastunas is subject to discipline under §339.100.2(19) for “any other conduct which constitutes untrustworthy, improper or fraudulent business dealings, demonstrates bad faith or incompetence, misconduct, or gross negligence[.]”[footnoteRef:11]  The adjective “other” means “not the same : DIFFERENT, any [other] man would have done better[.]”[footnoteRef:12]  Therefore, subdivision (19) refers to conduct different from that referred to in the remaining subdivisions of § 339.100.2.  We have found that the conduct at issue is cause for discipline under § 339.100.2(16) and (18).  There is no “other” conduct. Therefore, we find no cause for discipline under § 339.100.2(19). [11: Emphasis added.]  [12: WEBSTER'S THIRD INTERNATIONAL DICTIONARY 1598 (unabr. 1986).] 

Summary
[bookmark: SR;2831][bookmark: SR;2832][bookmark: SR;2833]We find cause to discipline Bastunas under § 339.100.2(12) and (16).

	SO ORDERED on June 1, 2010.


		________________________________
		KAREN A. WINN
		Commissioner

