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)
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)

No. 00-1358 RE




)

MISSOURI REAL ESTATE 
)

COMMISSION,

)




)



Respondent.
)

MEMORANDUM AND ORDER


On May 24, 2000, Ilie Barbulica filed a complaint appealing the Missouri Real Estate Commission’s (MREC) final decision to deny Barbulica’s application for a real estate salesperson’s license.  


On June 12, 2000, the MREC filed a motion, with supporting exhibits, to dismiss the complaint.  The MREC argues that Barbulica did not file his complaint within 30 days of the MREC’s final decision.  Our Regulations 1 CSR 15-2.450(4)(C) and 1 CSR 15-2.430(5) provide that we may decide this case without a hearing if MREC establishes facts that (a) Barbulica does not dispute and (b) entitle the MREC to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


On June 19, 2000, we held a telephone conference with the parties to hear their arguments concerning the motion to dismiss.  The following facts are not disputed.

Findings of Fact

1. On April 13, 2000, the MREC forwarded by certified mail a final decision denying Barbulica’s application for a real estate salesperson’s license.  Barbulica received the final decision on April 15, 2000.  The final paragraph of the MREC’s decision states: 

If you wish to contest the Commission’s decision and believe you are entitled to licensure, you may file a formal Complaint with the Administrative Hearing Commission pursuant to Chapter 621, RSMo. . . .  According to section 621.120, you must file the Complaint “within thirty days after the delivery or mailing by certified mail” of this notice.  You may contact the Administrative Hearing Commission at Post Office Box 1557, 301 W. High Street, Truman State Office Building, Jefferson City, Missouri 65102.

(Emphasis added.)

2. On May 12, 2000, Barbulica mailed a complaint to the MREC intending to appeal the MREC’s final decision.  The MREC received Barbulica’s letter sometime between May 12 and May 18.  On May 18, 2000, the MREC mailed a letter to Barbulica informing him that it received his letter and that if he wished to appeal the MREC’s decision, he must follow the specific procedure set forth in the MREC’s previous letter by appealing to the Administrative Hearing Commission.

3. On May 23, 2000, Barbulica mailed a complaint to this Commission appealing the MREC’s final decision.  Barbulica did not send the complaint by registered mail, certified mail, or facsimile (fax).  On May 24, 2000, this Commission received Barbulica’s complaint.

4. May 24, 2000, is more than 30 days past April 13, 2000. 

Conclusions of Law


This Commission has no jurisdiction to determine claims filed outside the statutory time limit.  Community Federal Savings & Loan Association v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  Pursuant to section 621.120,
 an appeal from the MREC’s decision must be filed within 30 days of the date the decision is mailed by certified mail.  Section 621.120 provides in part:

Upon refusal by any agency listed in section 621.045 to permit an applicant to be examined upon his qualifications for licensure or upon refusal of such agency to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination, such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission.  

(Emphasis added.)  Pursuant to section 621.120, the Director may provide notice by either delivery or certified mail.  If the MREC uses certified mail, the time for appeal starts on the date of mailing, not on the date of delivery.  See R.B. Industries, Inc. v. Goldberg, 601 S.W.2d 5, 7 (Mo. banc 1980). 


This Commission received Barbulica’s complaint on May 24, 2000.  Our Rule 1 CSR 15-2.290(1)(C) provides:

A document filed by any method other than registered mail, certified mail or fax is deemed filed on the date the commission receives the document.


Barbulica did not send his complaint by registered mail, certified mail, or fax.  Therefore, Barbulica’s complaint was filed on May 24, 2000, the day we received it.


The MREC sent its final decision to Barbulica by certified mail on April 13, 2000.  Barbulica filed his appeal with this Commission on May 24, 2000.  Because the appeal was not filed within the 30-day period, we have no jurisdiction to hear his claim.  


It is unclear whether the appeal would have been timely if Barbulica had mailed it to the appropriate office in the first instance, or whether the MREC could have forwarded the complaint to this office within the 30-day period.  Although we sympathize with Barbulica, the law does not provide an exception as he has requested, nor does it provide any authority for us to make an exception.  This Commission does not have any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Therefore, we grant the MREC’s motion and dismiss the complaint. 


SO ORDERED on June 27, 2000.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri.
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