Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 02-1212 DI




)

MICHAEL J. BAKER, 
)

d/b/a BMI Insurance Agency,
)




)



Respondent.
)

DECISION


Michael J. Baker’s insurance broker, agent, and agency licenses are subject to discipline because Baker misappropriated insurance premiums.  

Procedure


On July 31, 2002, the Director of Insurance (Director) filed a complaint seeking to discipline the insurance agent, broker and agency licenses of Michael J. Baker.  We convened a hearing on the complaint on May 5 and 7, 2003.  Kimberly Harper-Grinston represented the Director.  Kevin E. Glynn with Van Osdol, Magruder, Erickson & Redmond, P.C., represented Baker.  The Director filed the last written argument on October 7, 2003.    

Findings of Fact

1. Baker held an insurance agent license and a broker license until they expired on December 8, 2001.  In 1988, Baker did business as Midwest Insurance Agency.  He also did 

business as “BMI Insurance Agency” under an insurance agency license from October 19, 1988, until it expired on October 19, 2000.  

2. On February 1, 1993, Baker signed an agreement to purchase the practice of Frank Mobley Insurance Agency, Inc., from Frank Mobley (Mobley).  Baker signed as “President” of “Baker Mobley Insurance, Inc.” (the Corporation), but the Missouri Secretary of State did not issue a certificate of incorporation for the Corporation as a general business corporation until February 16, 1993. 
  Baker was the Corporation’s sole owner and officer from its incorporation until September 29, 2000.  A promissory note from the Corporation to Mobley, secured by the Corporation’s stock and guaranteed by Baker, financed the purchase.  

3. The purchase agreement included a covenant not to compete.  In April 1997, a dispute arose over the terms of the covenant not to compete.  Baker ceased making payments to Mobley on the note.  On June 15, 1998, Mobley filed an action in the Jackson County Circuit Court (Circuit Court) against Baker and the Corporation to collect on the note.  Mobley v. Baker, No. 98-CV-14229.  On July 27, 1999, the Circuit Court announced that it would grant summary judgment for Mobley against Baker.  On September 3, 1999, the Circuit Court issued its judgment.  Baker appealed that judgment but posted no bond against execution.  

4. On October 22, 1999, Baker received $2,846.25 from Independence Youth Athletic Association (IYAA) and deposited it in Baker’s and the Corporation’s accounts.  IYAA gave Baker the money as a payment for sports accident insurance from Nationwide Insurance Company (Nationwide) for IYAA’s 1999-2000 sports season.  The check was made to the Corporation, and Baker stated that coverage would be in place.  Baker sent the application in on IYAA’s behalf, but never sent the payment.  Nationwide rejected the application for lack of payment.  Nationwide never received a payment, though it later issued a policy for IYAA backdated 14 months to October 22, 1999, to settle the matter with the Director.  

5. From December 13, 1999, through March 2000, Mobley garnished Baker’s and the Corporation’s accounts, including the accounts holding client funds.  

6. On February 8, 2000, Baker sought bankruptcy protection under 11 USC Chapter 13.  In re Baker, No. 00-50075-JWV.  

7. On March 16, 2000, Baker received $1,088.00 from John F. Lutjen & Associates (Lutjen) and deposited it in Baker’s and the Corporation’s accounts.  The check was made to the Corporation.  Lutjen gave Baker the money as a payment to increase professional liability insurance coverage from CNA/Continental Casualty Company (CNA) to include work on a Home Depot store in Shawnee, Kansas.  CNA never received anything from Baker about increasing Lutjen’s professional liability coverage.   

8. Before, during, and after the effective dates of the garnishments, Baker collected premiums from clients to pay for their insurance from Safeco Insurance Company (Safeco) during the following periods:


From 

To

Client





Amount
03/12/99
02/14/01
BSI Industry



$ 2,094.98

03/18/99
03/18/01
Huck’s Painting


$ 8,143.74

05/01/99
05/01/01
Dave’s Painting Company

$ 2,246.77

05/20/99
05/02/00
Gambino’s of Parkville

$ 4,698.20

07/06/99
07/06/01
Jeremy Martin Construction

$ 2,008.46

12/06/99
12/06/00
Frederick Moreau


$ 1,328.00

12/14/99
09/05/00
Charles Carney


$ 1,900.00 

12/15/99
12/15/00
Wagner Trucking


$ 5,762.24

01/01/00
12/31/00
Hockett Transport


$ 2,607.15

01/01/00
12/31/00
Elmer Foster



$ 2,858.34

01/01/00
12/31/00
Bennie Martin



$ 4,311.00

01/01/00
12/31/00
Dalton Plumbing


$ 1,657.01

01/01/00
01/01/01 
Vineyard Christian Fellowship
$ 1,056.00

03/22/00
03/22/01
Northstar Auto Body, Inc.

$ 2,649.00

Total








$42,445.52

Safeco discovered the arrearage.  On July 21, 2000, Baker paid $10,000 to Safeco as part of an arrangement to recover the arrearage.  Baker paid another $10,000 to Safeco on August 8, 2000, but never paid the remaining $22,445.52.  

9. On August 25, 2000, the bankruptcy court entered an order stating in part:


Pursuant to the Bankruptcy Court Judgment, the Court set aside the transactions and determined that (a) the Debtor engaged in actual fraud with the specific intent to defraud Mobley; (b) the Debtor improperly dissolved [the Corporation]’s corporate charter; and (c) failed to properly discharge his duties under Missouri law to wind-up [the Corporation]’s corporate affairs, including the payment of creditors.  

In re Baker, No. 00-50075-JWV (order dated Aug. 25, 2000).  The court granted Mobley permission to collect on the Circuit Court judgment.  

10. Mobley levied on the security for the note that Baker had guaranteed:  the Corporation’s stock.  On September 29, 2000, Mobley bought the Corporation’s stock at an execution sale.  On that same date, the Corporation dismissed Baker from all affiliation with the Corporation and elected Mobley as the sole director, and as the president and secretary/treasurer.  As of that date, Baker lost all influence over the Corporation.  

11. On April 9, 2002, the Missouri Court of Appeals reversed the Circuit Court’s summary judgment and remanded the case to the Circuit Court.  The appellate court held that Mobley had not shown entitlement to a decision as a matter of law because he had failed to negate the affirmative defense raised by Baker and the Corporation.  That affirmative defense was the failure of consideration, specifically Mobley’s alleged breach of the covenant not to compete.  Mobley v. Baker, 72 S.W.3d 251 (Mo. App., W.D. 2002).  
12. Baker never informed any of the clients or insurers that he was not remitting the premiums discussed in these findings.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint against Baker. Section 621.045.1.
  

A.  The Director’s Charges

The Director has the burden of proving that Baker has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).   

The Director cites, and we apply, the version of § 375.141.1 in effect when the relevant events occurred.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).  Section 375.141.1 provides:

1.  The director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it is determined as provided by sections 621.045 to 621.198, RSMo, that the licensee or applicant has, at any time, or if an insurance agency, the officers, owners or managers thereof have:

*   *   *

(4) Demonstrated lack of trustworthiness or competence;

(5) Misappropriated or converted to his, her or its own use or illegally withheld money belonging to an insurance company, its agent, or to an insured or beneficiary or prospective insurance buyer[.]

Misappropriation is “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”  Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., E.D. 1994).  Conversion is the diversion of another's funds, by the holder of such funds, to a purpose other than that specified by the owner. Hall v. W.L. Brady Investments, Inc., 684 S.W.2d 379, 384 (Mo. App., W.D. 1984).  Trustworthy means “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  To lack competence is to generally lack present ability to perform a given duty.  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 116, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Incompetency includes the indisposition to use an otherwise sufficient ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  We infer Baker’s mental state from the circumstances.  Essex v. Getty Oil Co., 661 S.W.2d 544, 551 (Mo. App., W.D. 1983).  

The Director argues that Baker failed to remit premiums from IYAA, Lutjen, and Safeco clients to their respective insurers.  The Director has shown that Baker remitted none of the premiums described in the complaint, except the July and August 2000 payments to Safeco.
  As to the rest of the premiums (the disputed premiums), the Director argues that such conduct constitutes misappropriation, conversion, and illegal withholding, which shows that Baker is incompetent and untrustworthy.  

B.  Baker’s Defenses

Baker argues that he could not remit the disputed premiums because he did not have control of the Corporation.  However, every premium at issue came into Baker’s hands before he lost control of the Corporation on September 29, 2000.  Baker argues that the Circuit Court’s announcement of its judgment in July 1999, or the issuance of the judgment in September 1999, gave control of Baker’s and the Corporation’s accounts to Mobley.  We disagree.  Baker has not shown how the mere existence of a judgment, even a final judgment, prevented him from remitting the disputed premiums to the insurers before the garnishments.  

Baker also argues that the garnishments interfered with his operations from December 1999 through March 2000.  The garnishments could have interfered with remitting Lutjens’ premium and the Safeco clients, but Baker’s testimony on that issue was equivocal and inconsistent as to whether he could or did remit those premiums.  Moreover, he offers no explanation as to why he kept depositing the premiums in the accounts during the garnishment and why he never informed either his clients or the insurers that he was not remitting any of the premiums he collected before, during, or after effective dates of the garnishments. 

As to premiums collected before or after the effective dates of the garnishments, Baker offers no credible explanation for his failure to remit.  Baker testified that he had agreements with certain employees, but not the ones who testified by affidavit, that he could and did bind the insurers to coverage without sending in a premium.  That testimony is not credible when we weigh it against the affidavits of the insurers’ employees.  Through those affidavits, Nationwide testified that it rejected IYAA’s application for lack of a premium, and CNA testified that it never even received an application to increase Lutjen’s coverage.  Baker offers no explanation at all as to the disputed Safeco premiums collected before or after the effective dates of the garnishments.  

C.  Conclusion

We conclude that Baker misappropriated, converted, and illegally withheld the disputed premiums and that his licenses are therefore subject to discipline under § 375.141.1(5).  Further, we conclude that Baker lacked the disposition to remit disputed premiums and that his licenses are therefore subject to discipline under § 375.141.1(4).

Summary

Baker’s licenses are is subject to discipline under § 375.141.1(4) and (5).  


SO ORDERED on January 16, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�As the parties to that transaction did, the parties to this case treat the corporate form with a degree of insouciance that may easily cause confusion as to the licenses and licensee at issue because of the similarity of names involved in this case.  Therefore, we clarify at the outset that this decision does not apply to, and does not purport to find cause to discipline, the Corporation.  





Baker did business as BMI Insurance Agency (Baker’s fictitious name).  Baker also owned the Corporation, whose full name was nearly identical to Baker’s fictitious name.  The complaint begins the confusion by naming Baker’s fictitious name as a respondent licensee.  The answer compounds it by admitting that Baker’s fictitious name is a respondent licensee.  Petitioner’s Exhibit 1 stirs the pot further by discussing Baker’s fictitious name as if it were a separate entity that held its own agency license.  





However, the complaint does not name any corporate respondent, and the Director instructed us to serve notice at Baker’s address, which we did.  Such service is not notice to the Corporation because it had severed all ties with Baker ten months before the Director filed the complaint.  At the hearing, Baker’s counsel expressly stated that he did not represent the Corporation.  The record contains no evidence that the Corporation ever held a license.  We have found that Baker held the agency license, as well as the agent and broker licenses, at issue in the complaint.    


�Statutory references are in the 2000 Revised Statutes of Missouri unless otherwise noted.


�At the hearing, Baker alleged that he made payments to Safeco from December 2000 through March 2001.  However, the record reflects that those are the dates of Safeco’s investigation.  
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