Before the

Administrative Hearing Commission

State of Missouri

BYRON and ALLISON BAKER,
)



)



Petitioners,
)




)


vs.

)

No. 00-1680 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On June 19, 2000, Byron and Allison Baker filed a complaint appealing the Director of Revenue’s denial of a claim for a refund of sales tax paid on a motor vehicle.  On July 6, 2000, the Director filed a motion, with supporting exhibits, for summary determination.


Our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case without a hearing if the Director establishes facts that (a) the Bakers do not dispute and (b) entitle the Director to a favorable decision.  Section 536.073.3, RSMo Supp. 1999.
  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave the Bakers until July 31, 2000, to respond to the motion, but they did not respond.  The following facts are undisputed.

Findings of Fact

1. On December 9, 1999, the Bakers purchased a 1994 GMC, Vehicle Identification No. 1GKFK16KORJ765269.

2. On February 21, 2000, the Bakers’ 1994 Chevrolet was stolen.  They were trying to sell the vehicle.

Conclusions of Law


We have jurisdiction to hear the Bakers’ petition.  Section 621.050.1.  The Bakers have the burden to prove that the law entitles them to a refund.  Section 621.050.2.  As the defending party, the Director carries his motion by showing that the Bakers cannot establish an element of the refund claim or by establishing an affirmative defense to the claim.  ITT Commercial Fin. Corp., 854 S.W.2d at 381.


The Bakers requested a refund of the sales tax paid on the 1994 GMC because of the loss they sustained due to the theft of their 1994 Chevrolet.  The Director argues that the Bakers are not eligible for the casualty replacement set forth in section 144.027.1, RSMo Supp. 1999, which states:

When a motor vehicle . . . for which all sales of use tax has been paid is replaced due to . . . a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]


This statute provides for a credit on the purchase of a replacement motor vehicle if the replacement vehicle is purchased “due to” the casualty loss.  We agree with the Director that section 144.027.1, RSMo Supp. 1999, does not apply to the Bakers.  They purchased the car before the casualty loss, and therefore did not purchase the vehicle due to the casualty loss.  This 

conclusion is consistent with our previous rulings on this issue.  See  Adams v. Director of Revenue, No. 98-0604 RV (Mo. Admin. Hearing Comm’n January 29, 1999); Sims v. Director of Revenue, No. 98-0056 RV (Mo. Admin Hearing Comm’n February 5, 1999).


The Bakers argue that this loss was not their fault, but the law does not provide any authority for us to make an exception.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


We grant the Director’s motion and deny the sales tax refund claim.


SO ORDERED on August 14, 2000.



________________________________



KAREN A. WINN



Commissioner

�Statutory references, unless otherwise noted, are to the 1994 Revised Statutes of Missouri.
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