Before the

Administrative Hearing Commission

State of Missouri

AUXI HEALTH, d/b/a 
)

MISSOURI HOME CARE,
)



)



Petitioner,
)




)


vs.

)

No. 02-1845 SP




)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES,
)




)



Respondent.
)

DECISION


We grant the motion for summary determination filed by the Department of Social Services, Division of Medical Services (Department).

Procedure


On December 6, 2002, Auxi Health, d/b/a Missouri Home Care (Auxi Health) filed a complaint appealing the Department’s final decisions denying payment of claims because they were untimely filed.  On January 3, 2003, the Department filed a motion for summary determination.  Although titled a motion for summary determination, the Department asks us to dismiss the case for lack of jurisdiction or, in the alternative, to grant summary determination on the merits.  We discuss each as a separate motion.


We gave Auxi Health until January 27, 2003, to respond to the motion.  On January 23, 2003, we received a letter indicating that the information had been forwarded to the corporate 

office, but the company did not request an extension of time to respond to the motion.  We find the following facts undisputed.

Findings of Fact

1. Auxi Health is a Medicaid provider, Nos. 581679602 and 585112204.

2. Auxi Health submitted claims to the Department for Medicaid services provided during 2000 and 2001.  All claims were submitted more than one year after the date of service.

3. The Department mailed remittance advices denying claims on the following dates:


Number
Date Mailed


05469553
10/05/01


05647843
03/05/02


05784848
07/05/02


05799371
07/22/02


95845315 and 05833945
09/05/02


05859858
09/20/02


05863783
10/07/02

4. The Department denied the claims because they were filed after the filing deadline.

5. The remittance advices do not contain language notifying the provider of an appeal right before this Commission.

6. Auxi’s complaint was filed more than 60 days after the Department mailed the remittance advices. 

Conclusions of Law 

A.  Motion to Dismiss for Lack of Jurisdiction


The Department argues that we lack jurisdiction to hear this case because Auxi filed its complaint beyond the statutory deadline for filing.  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.  

J. DEVINE, MISSOURI CIVIL PLEADING AND PRACTICE, § 24-5 (1986).  We must examine our jurisdiction in every case.  Greene County Nursing & Care Center, Inc. v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).


Section 208.156.8
 provides:


Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 and who is entitled to a hearing as provided for in the preceding sections shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file his petition for review with the administrative hearing commission except that claims of less than five hundred dollars may be accumulated until they total that sum and at which time the provider shall have ninety days to file his petition.


The Department has shown that Auxi filed its appeal with us more than 30 days after the date the remittance advices were mailed.  However, the Department has not shown that it complied with section 621.055.3, RSMo. Supp. 2002, which states.


Any decision of the department of social services that is subject to appeal to the administrative hearing commission pursuant to subsection 1 of this section shall contain a notice of the right to appeal in substantially the following language:

If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission.  To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time, you have ninety days to file the petition.  If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed.  If any such petition is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission.


All claim denials were mailed after the effective date of this statute.  We determined in a similar situation that the time period of a deadline does not begin to run if the agency’s decision does not contain the required language.  Ridgway v. Director of Revenue, No. 96-0129 RV (Mo. Admin. Hearing Comm’n May 23, 1997).  See State ex rel. St. Louis Die Casting Corp. v. Morris, 219 S.W.2d 359 (Mo. 1949).


We have jurisdiction to hear Auxi Health’s complaint.  Section 621.055.1, RSMo. Supp. 2002.

B.  Motion for Summary Determination


Pursuant to section 536.073.3, our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Department establishes facts that (a) Auxi Health does not dispute and (b) entitle the Department to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


The Department has shown and Auxi Health has admitted that the claims it submitted to the Department were untimely.  Regulation 13 CSR 70-3.100(3) provides:

Time limit for Original Claim Filing.  Claims from participating providers that request Medicaid reimbursement must be filed by the provider and received by the state agency within twelve (12) months from the date of service.  The counting of the twelve (12)-month time limit begins with the date of service and ends with the date of receipt.


The date of receipt for a claim that is processed “appears as a Julian date in the internal control number (ICN).”  13 CSR 70-3.100(7)(C).  13 CSR 70-3.100(5) states:  “Claims that are not submitted in a timely manner . . . will be denied.”


Auxi Health states that the services were provided and asks us to waive the timely filing rule.  Auxi Health has provided us with documentation of the services, and we believe that they were provided, but we have no authority to waive the filing requirement.  We cannot ignore a 

regulation unless it directly and expressly conflicts with a statute.  Monroe County Nursing Home Dist. v. Department of Soc. Servs., 884 S.W.2d 291, 293 (Mo. App., E.D. 1994).  We find no statute that creates such a conflict.


Auxi Health untimely filed its claims with the Department.  The regulation gives neither the Department nor this Commission the discretion to grant the claims.

Summary


We grant the Department’s motion for summary determination and cancel the hearing.


SO ORDERED on February 6, 2003.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 revised statutes of Missouri.
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