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DECISION


The certified public accountant firm license of Arthur Andersen, L.L.P. is subject to discipline because it was convicted of obstruction of justice and because its license was revoked by another state.

Procedure


On March 21, 2003, the State Board of Accountancy (Board) filed a complaint alleging that there is cause to discipline Arthur Andersen’s license. On July 3, 2003, the Board filed a motion for summary determination. Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Board establishes facts that (a) Arthur Andersen does not dispute and (b) entitle the Board to a favorable decision.  ITT 

Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Arthur Andersen until July 23, 2003, to respond to the motion, but it did not.
  The following facts are undisputed.

Findings of Fact

1. Arthur Andersen is registered with the Missouri Secretary of State as a foreign limited liability partnership.  Its headquarters are in Chicago, Illinois.

2. Arthur Andersen is licensed by the Board as a certified public accounting firm, License No. ACA 2002-000830.  This license expired on October 31, 2002.

3. On June 15, 2002, in the United States District Court, Southern District of Texas, a jury found Arthur Andersen guilty of one count of obstruction of justice.

4. On August 15, 2002, Arthur Andersen executed an Agreed Consent Order with the Texas State Board of Public Accountancy (Texas Board).

5. On August 16, 2002, pursuant to the Agreed Consent Order, the Texas Board issued a Board Order.  The Board Order revoked Arthur Andersen’s firm license to practice public accountancy in Texas, and ordered it to pay an administrative penalty of $1,000.

6. On October 16, 2002, Arthur Andersen was sentenced in federal court on the obstruction of justice conviction.

Conclusions of Law 


We have jurisdiction to hear this complaint.  Sections 326.310, and 621.045, RSMo 2000.  The Board has the burden of proving that Arthur Andersen has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Board argues that there is cause to discipline Arthur Andersen’s license under § 326.310, which provides:

2. The board may file a complaint with the administrative hearing commission as provided by chapter 621, RSMo, or may initiate settlement procedures as provided by section 621.045, RSMo, against any certified public accountant or permit holder required by this chapter or any person who fails to renew or surrenders the person’s certificate, license or permit for any one or any combination of the following causes:

***

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

***

(8) Revocation, suspension, restriction, modification, limitation, reprimand, warning, censure, probation or other final disciplinary action against the holder of or applicant for a license or other right to practice any profession regulated by this chapter by another state, territory, federal agency or country, whether voluntarily agreed to by the certified public account or 

applicant, including but not limited to the denial of licensure, surrender of a license, allowing a license to expire or lapse, or discontinuing or limiting the practice of accounting while subject to an investigation or while actually under investigation by any licensing authority, branch of the armed forces of the United States of America, court, agency of the state or federal government, or employer;

***

(13) Violation of any professional trust or confidence[.]

(Emphasis added.)


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  Merriam-Webster’s Collegiate Dictionary 333 (10th ed. 1993). Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ‘done contrary to justice, honesty, modesty, and good morals.’

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Professional trust is reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).


In its response to the request for admissions, Arthur Andersen argues that its license did not expire, but that it voluntarily relinquished the license on or about August 31, 2002.  The Board provided an affidavit that the license was active until it expired,
 and we have so found.  We note that it would make no difference to our jurisdiction if the license was surrendered or expired.  Section 326.310.2 allows the Board to file a complaint against a licensee “who fails to renew or surrenders” the license.

Criminal Prosecution


The Board alleges that there is cause to discipline Arthur Andersen because it was convicted of obstruction of justice under 18 U.S.C. § 1512, which states:

(b) Whoever knowingly uses intimidation, threatens, or corruptly persuades another person, or attempts to do so, or engages in misleading conduct toward another person, with intent to –

***

(2) cause or induce any person to –

(A) withhold testimony, or withhold a record, document, or other object, from an official proceeding;

(B) alter, destroy, mutilate, or conceal an object with intent to impair the object’s integrity or availability for use in an official proceeding;

(C) evade legal process summoning that person to appear as a witness, or to produce a record, document, or other object, in an official proceeding; or

(D) be absent from an official proceeding to which such person has been summoned by legal process[.]


In its responses to the request for admissions, Arthur Andersen argues that the conviction should not be the basis for disciplinary action because it is the subject of an appeal before the United States Court of Appeals for the Fifth Circuit.  Taking an appeal does not render the decision any less a conviction.  State Bd. of Nursing v. Sawyer, No. 00-2485 BN (Mo. Admin. Hearing Comm’n April 3, 2001).  See State v. Nelson, 9 S.W.3d 687 (Mo. App., E.D. 1999) (judgment was final when trial court imposed sentence).


Obstruction of justice is an offense reasonably related to the qualifications, functions, and duties of an accountant.  One of the qualifications for licensure is that the licensee be of good moral character.  Section 326.280.1(3).  Good moral character is honesty, fairness, and respect for the rights of others and for the laws of the state and nation.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).  The Board also cites 4 CSR 10-3.010(2), which requires an accounting firm to abide by the Board’s Rules of Conduct, and cites 4 CSR 10-3.060(1), which states that the licensee “shall not commit any act that reflects adversely on his/her or its fitness to engage in the practice of accountancy.”


The Board argues that obstruction of justice is a crime involving moral turpitude, and we agree.  Commission of obstruction of justice involves acts contrary to honesty and justice.


The Board argues that fraud and dishonesty are essential elements of obstruction of justice.  An essential element is one that must be proved for a conviction in every case.  State ex rel. Atkins v. Missouri Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  A person could commit the crime described above without perverting the truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  Therefore, fraud is not a necessary element.  However, dishonesty is an essential element of the crime.


We find cause for discipline under §326.310.2(2).  

License Revocation


The Board argues that there is cause to discipline Arthur Andersen’s license because the Texas Board revoked its firm license to practice public accountancy in Texas.  We agree, and find cause for discipline under § 326.310.2(8).

Violation of Professional Trust


The Board argues that the conviction for obstruction of justice violates professional trust and confidence.  We agree.  


We find cause for discipline under § 326.310.2(13).

Summary


We grant the Board’s motion for summary determination, and find cause to discipline Arthur Andersen’s firm license under § 326.310.2(2), (8) and (13).  We cancel the hearing set for August 19, 2003.


SO ORDERED on August 1, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

� Statutory references, unless otherwise noted, are to the 2002 Supplement to the Revised Statutes of Missouri.


� We note that while Arthur Andersen filed with the Board its responses to the request for admission, it has filed nothing with the Administrative Hearing Commission.  No attorney has entered an appearance in this case.   The Board filed a copy of the responses to the request for admission as Exhibit B to its motion for summary determination.


� The document was signed by Arthur Andersen’s attorney on August 14, 2002, and by the Texas Board’s Executive Director on August 15, 2002.  Exhibit E.


� The Board states that it has no authority to recognize a “relinquishment” request because it is not a term defined in Chapter 326.
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