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AMENDED DECISION 


Rebecca Albrecht is subject to discipline because she committed the crimes of child abduction and perjury.
Procedure


The Committee for Professional Counselors (“the Committee”) filed a complaint on September 2, 2009, seeking this Commission’s determination that cause exists to discipline Rebecca Albrecht’s professional counselor license pursuant to § 337.525.2(2), (13), and (15).
  Albrecht filed her answer on December 1, 2009.

The Committee filed a motion for summary decision on April 15, 2010, on the sole basis that Albrecht was found guilty of crimes that are reasonably related to the qualifications, functions or duties of the profession.  We gave Albrecht until May 3, 2010, to respond to the 
motion, but she did not respond.  On June 7, 2010, we issued an order granting summary decision in part, finding that there is cause to discipline Albrecht’s license under § 337.525.2(2) because the crime of perjury is reasonably related to the qualifications, functions or duties of the profession.  We concluded that there was insufficient evidence to determine if the crime of child abduction was reasonably related to the qualifications, functions or duties of the profession.

This Commission convened a hearing on June 14, 2010.  Assistant Attorney General Yamini A. Laks represented the Committee.  Albrecht did not appear and was not represented by counsel.


We issued a decision on August 10, 2010.  On August 19, 2010, the Committee filed a motion to amend the decision.  We grant the motion and issue this amended decision.  
Findings of Fact

1. Albrecht was licensed by the Committee as a licensed professional counselor.  Her license was at all relevant times current and active.
2. Albrecht failed to renew her license, and her license expired on June 30, 2009.
3. On April 23, 2009, in the Circuit Court of Cole County, Albrecht was found guilty of child abduction, a Class D felony.  She was sentenced to three years’ imprisonment.

4. On April 23, 2009, Albrecht was found guilty of perjury in a procedure involving a felony charge, a Class C felony.  She was sentenced to seven years’ imprisonment.  The execution of this sentence was suspended and she was placed on five years’ supervised probation.
5. Licensed professional counselors are educated and trained regarding child custody issues, mandated reporting of suspected abuse, and issues related to professionalism and interaction with law enforcement and the courts.
6. Licensed professional counselors are required to complete a three-credit-hour graduate course in professional orientation, which includes professionalism, legal issues and responsibilities, and ethics.

7. Due to their professional training, licensed professional counselors should have a heightened awareness of right and wrong.  They are trusted by the public to behave honestly and with respect for the law.
Conclusions of Law


We have jurisdiction to hear this complaint.
  The Committee has the burden of proving that Albrecht has committed an act for which the law allows discipline.
  The Committee argues that there is cause for discipline under § 337.525.2:
The committee may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license required by sections 337.500 to 337.540 or any person who has failed to renew or has surrendered his license for any one or any combination of the following causes:
*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of a professional counselor; for any offense an essential element of which is fraud, dishonesty or an act of violence; or for any offense involving moral turpitude, whether or not sentence is imposed; 
*   *   * 

(13) Violation of any professional trust or confidence;
*   *   *

(15) Being guilty of unethical conduct as defined in the ethical standards for counselors adopted by the division and filed with the secretary of state.
I.  Subdivision (2) –  Criminal Offense

A.  Reasonably Related to Qualifications, Functions or Duties of Profession

In our order granting summary decision in part, we found cause to discipline under subdivision (2) because Albrecht was found guilty of the criminal offense of perjury, which is reasonably related to the qualifications, functions or duties of the profession.  We now address whether the criminal offense of child abduction is reasonably related to the qualifications, functions or duties of the profession. 


Section 565.156 provides: 

1.  A person commits the crime of child abduction if he or she: 

(1) Intentionally takes, detains, entices, conceals or removes a child from a parent after being served with process in an action affecting marriage or paternity but prior to the issuance of a temporary or final order determining custody;

(2) At the expiration of visitation rights outside the state, intentionally fails or refuses to return or impedes the return of the child to the legal custodian in Missouri;

(3) Conceals, detains, or removes the child for payment or promise of payment at the instruction of a person who has no legal right to custody;

(4) Retains in this state for thirty days a child removed from another state without the consent of the legal custodian or in violation of a valid court order of custody; or

(5) Having legal custody of the child pursuant to a valid court order, removes, takes, detains, conceals or entices away that child within or without the state, without good cause, and with the intent to deprive the custody or visitation rights of another person, without obtaining written consent as is provided under section 452.377, RSMo.  

To relate is to have a logical connection.
  In Board of Regis'n for the Healing Arts v. Levine, 808 S.W.2d 440, 442 (Mo. App., W.D. 1991), the court stated:  

The ordinary meaning of "function" applicable here is:  "1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists."  The shared meaning elements of synonyms of "function" is "the acts or operations expected of a person  or thing."  Webster's New Collegiate Dictionary, 465 (1977).  The ordinary meaning of "duty" applicable here is:  "2a:  obligatory tasks, conduct, service, or functions that arise from one's position (as in life or in a group).  3a:  a moral or legal obligation."  Webster's New Collegiate Dictionary, 355 (1977).  

Section 337.500(7) provides that professional counseling includes, but is not limited to: 

(a) The use of verbal or nonverbal counseling or both techniques, methods or procedures based on principles for assessing, understanding, or influencing behavior (such as principles of learning, conditioning, perception, motivation, thinking, emotions, or social systems)[.]


Licensed professional counselors are educated and trained regarding child custody issues, mandated reporting of suspected abuse, and issues related to professionalism and interaction with law enforcement and the courts.  Therefore, we conclude that the crime of child abduction is reasonably related to the functions or duties of a licensed professional counselor.
  Albrecht is subject to discipline under subdivision (2). 
B.  Dishonesty

The Committee also argues that dishonesty is an essential element of the criminal offenses of perjury and child abduction.  An essential element is one that must be proven in every case.
  Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  The crime 
of child abduction always involves maintaining control over a child without legal authorization.  We conclude that dishonesty is an essential element of the crime of child abduction.  

Section 575.040 provides: 

1.  A person commits the crime of perjury if, with the purpose to deceive, he knowingly testifies falsely to any material fact upon oath or affirmation legally administered, in any official proceeding before any court, public body, notary public or other officer authorized to administer oaths.  

2.  A fact is material, regardless of its admissibility under rules of evidence, if it could substantially affect, or did substantially affect, the course or outcome of the cause, matter or proceeding.  

Dishonesty is an essential element of the crime of perjury.  Albrecht is subject to discipline under subdivision (2). 
C.  Moral Turpitude

The Committee also argues that the crimes of perjury and child abduction involve moral turpitude.  Moral turpitude is:  

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education
, a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime of moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);
(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes);
(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).


The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  As the court noted, moral turpitude has been found in crimes involving fraud.
  We conclude that the crimes of perjury and child abduction are Category 1 crimes that necessarily involve moral turpitude.  Albrecht is subject to discipline under subdivision (2).  

II.  Subdivision (13) – Professional Trust or Confidence

A professional trust or confidence is engendered by a party's reliance on the special knowledge and skills evidenced by professional licensure.
  It is based on the power imbalance in matters within the knowledge of the licensed profession between the professional and client.
  Reliance on a professional's special knowledge and skills creates a professional trust, not only between the professional and his clients, but also between the professional and his employer and colleagues.


The Committee argues that Albrecht violated the professional trust or confidence of a licensed professional counselor when she committed the crime of child abduction and lied to law enforcement.  However, these acts did not occur in the course of her duties as a licensed 
professional counselor, and her actions did not affect either her clients or her employers or colleagues.

We do not find cause to discipline Albrecht’s license under § 337.525.2(13).

III.  Subdivision (15) – Violation of Ethical Standards

The Committee’s ethical standards are located in the following set of regulations:  20 CSR 2095-3.010 to 20 CSR 2095-3.015.  However, the Committee failed to identify in its complaint a specific regulation that Albrecht violated.  Because the Committee’s complaint lacks specificity regarding this subdivision, Albrecht would be denied due process if we found cause for discipline under this subdivision.  Therefore, we may not determine whether a cause for discipline exists under this subsection.
  Further, the Committee has not shown that Albrecht’s conduct occurred in the course of her counseling practice.  

We do not find cause to discipline Albrecht’s license under § 337.525.2(15).
Summary


We already found cause to discipline Albrecht under § 337.525.2(2) because she was found guilty of perjury, a crime reasonably related to the qualifications, functions or duties of the profession.  We further find cause for discipline under § 337.525.2(2) because she was found guilty of child abduction, a crime reasonably related to the functions or duties of the profession.  We further find cause for discipline under § 337.525.2(2) because dishonesty is an essential element of the crimes of perjury and child abduction, and the crimes involve moral turpitude. 


We find no cause to discipline Albrecht under § 337.525.2(13) or (15).


SO ORDERED on August 20, 2010.


                                                                _________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner
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