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DECISION


Debra Adams is subject to discipline for violating regulations and for conduct constituting incompetence in the performance of her duties as a nursing home administrator.  She is not subject to discipline for gross negligence or for knowingly failing to report abuse or neglect of a resident.
Procedure


On August 6, 2003, the Missouri Board of Nursing Home Administrators (“the Board”) filed a complaint seeking to discipline Adams.  On November 21, 2003, the Board filed a motion to amend its complaint by interlineation, which we granted on November 24, 2003.

On December 30, 2004, the Department of Health and Senior Services (“DHSS”) filed a motion to quash Adams’ subpoena or for a court order with protective order.  The subpoena had requested from the Department of Mental Health (“DMH”) “any and all documents pertaining to 
the investigation of complaints by Green Acres Residential Care resident [B.C.] against Green Acres Residential Care employee [T.M.].”  By order dated January 4, 2005, we granted the motion to quash.  On January 6, 2005, Adams asked us to reconsider our order.  On January 6, 2005, DHSS responded to Adams’ request to reconsider.  By order dated January 7, 2005, we ordered disclosure subject to a protective order.  On January 11, 2005, Adams filed a motion to compel, asserting that DHSS had expressed doubt as to whether it would comply with our order.  By order dated January 12, 2005, we deferred to Adams to apply to the circuit court if necessary to enforce the subpoena.  Adams filed an application for show cause order on January 13, 2005, in the Circuit Court of Cole County.  On January 21, 2005, Circuit Court Judge Thomas J. Brown, III, enforced the subpoena and ordered DMH to fully comply subject to our protective order.

After numerous continuances, we held a hearing on the complaint on March 15-16, 2005.  Assistant Attorneys General Bill Roberts and Daniel N. McPherson represented the Board.  Kurt U. Schaefer, with Lathrop & Gage, represented Adams.  The matter became ready for our decision on July 27, 2005, the date the last brief was filed.

Findings of Fact

1. At all relevant times, Adams was licensed as a nursing home administrator.  Before this case, she had no actions taken against her nursing home administrator license.
2. At all relevant times, Adams was licensed as a licensed practical nurse.  Adams has never had any action taken against her nursing license. 
3. From January 1998 to March 2003, Adams served as the administrator for Green Acres Residential Care Facility (“Green Acres”).  She worked 60 to 80 hours per week.
4. Green Acres was an 87-bed residential care facility located at 5215 Green Acres Road, St. Joseph, Missouri, 64506.
5. At all relevant times, Green Acres was licensed by DHSS as a Residential Care Facility II, and by DMH.
6. Green Acres accepted DMH clients and elderly residents.  Residents had diagnoses that included mental retardation, paranoid schizophrenia, depression, and dual diagnosis.

7. At any given time, approximately 20 Green Acres residents were indigent.

I.  Green Acres’ Facility

8. Green Acres was originally a county “poor farm.”  During the relevant times, the facility was a large, brick building with white pillars on the front.
  Green Acres had approximately 250 acres of farmland around the facility, which were farmed and rented to others.  The income from the rents and farming was used to take care of the residents.
9. Green Acres’ land was very valuable for development.  Green Acres’ land was surrounded by businesses such as Wal-Mart and strip malls.
10. The County of Buchanan, Missouri, was responsible for maintaining the building.
11. There were numerous stories in the St. Joseph newspapers about Green Acres and the County Commission.  The issue was categorized as a “top ten” story of 2002 by the St. Joseph News Press.
12. The County Presiding Commissioner stated to the newspaper that if Green Acres became too expensive, the County Commission would stop funding it.
13. In March 2003, Green Acres went into bankruptcy and closed.  The County plowed the farmland.  The Green Acres building remains standing, but it is surrounded by new businesses such as Home Depot, Target, Kohl’s, and restaurants.
II.  Policies and Training
14. Adams familiarized herself with the laws and regulations from DHSS and DMH.
  She took continuing education classes concerning these laws.
15. During the time she was the administrator at Green Acres, Adams had many policies in effect, including policies for fire drills, fire safety, fire evacuation, emergency preparedness, smoking, abuse and neglect awareness, admittance, and residents’ rights.
16. Adams held in-service training classes for her staff on these and other topics.  A professional, such as a fire department employee, provided information about the topics covered by the policies.
17. Green Acres had an admittance policy under which the director of nursing reviewed a checklist with new residents regarding the facility’s policies.  The director of nursing also interviewed the new residents, and a medical history and physical were requested from residents or their guardians.
18. Green Acres had fairs with teaching booths to educate employees and residents about diabetes, eye washing, and other policies and procedures.
19. Adams used a safety video to train employees and residents regarding the policies.  Green Acres’ employees had participated in making the video.
20. At all relevant times, Green Acres’ director of nursing was Luemma Quinn.  Quinn was licensed as a registered professional nurse since 1979.  She was certified to teach Level I Medication Aides and to teach CPR.  Quinn had received training on insulin administration.
21. Barbara Heath, a registered nurse licensed for 40 years, acted as a consultant for Green Acres.  Beginning in June 2002, Heath provided staff development classes at Green Acres.  
Then, once or twice a month, she reviewed the Green Acres’ nursing department and monitored medication-related records.
III.  DMH Investigation

22. In September 2002, DMH conducted an investigation at Green Acres for its annual re-licensure.  DMH found no violations and issued Green Acres a license for the next year. 
IV.  Department’s Investigation – September 4, 2002

23. On September 4, 2002, Deborah Stevens and Nancy Gamble, with DHSS, completed an investigation (also called a survey) at Green Acres.  The survey was in response to a complaint.  DHSS issued a Statement of Deficiency (“SOD”) for each survey.
a.  Residents Smoking

24. During the investigation, Stevens and Gamble observed one resident smoking in his room.  That resident was not being supervised by a staff member, but by another resident.  When informed about this, Adams responded that the facility had developed a program to allow the resident who was not visually impaired to supervise the resident who was visually impaired.
25. Adams had designated the visually impaired resident’s room a smoking area and had a resident who lived in the next room supervise him.  Adams placed walkie talkies in each room, and the visually impaired resident would call to say when he wanted to smoke.  The other resident would come to his room and supervise.  Both residents smoked in the room.
26. At the relevant time, Green Acres had approximately 80 residents, a large percentage of whom were smokers.
27. Green Acres had a policy calling for monitoring of residents while they smoked.
28. DHSS reported a Class II deficiency at Green Acres under Regulation 19 CSR 30-86.022(12) for failure to prohibit residents from smoking in sleeping quarters without direct supervision and for failing to provide ashtrays made of non-combustible material.
29. Adams changed the smoking policy as part of her correction plan with DHSS.  Adams eliminated the use of residents as smoking monitors.  DHSS accepted the plan.
b.  Fire Safety
30. While Stevens and Gamble were at Green Acres, the fire alarm sounded.  Two residents in the second floor smoking lounge did not respond to the alarm.  One resident told Stevens that she was unable to ambulate.  No staff members were present.  Stevens sought out staff for assistance.  One staff member told Stevens that the resident would have to walk out even after being told that the resident could not walk.  Staff announced “all clear” without knowing that there were still residents in the facility.

31. The facility’s fire board identified that the fire alarm in “zone three north end” had been triggered.  When asked where this was, Adams directed Stevens to the first floor smoking room in a wing off of the south end of the facility.  The fire alarm was actually triggering from the north end of the building.
32. The fire alarm sounded again.  Residents in wheelchairs attempted to leave the facility through the main entrance, which exits onto a porch that had three steps and no ramp.
33. The residents remained on the porch because it was raining and many residents had respiratory problems.
34. There was a fire evacuation plan in force during the relevant period.  Employees and residents signed forms indicating that they understood this plan.  The fire evacuation plan contained a reminder of the pathway to safety and evacuation routes.  Evacuation maps were posted on every floor, at every entrance and exit, and other locations.
35. The fire alarm had been malfunctioning, and it had been sounding more often than usual.  Adams had reported this, but it was never fixed.  The owner of Custom Security, the business that maintained the fire alarm at Green Acres, was the Presiding County Commissioner.
36. DHSS reported a Class II deficiency at Green Acres under 19 CSR 30-86.022(4) for failure to implement an adequate fire evacuation plan for residents.
37. Adams changed part of the fire evacuation plan as part of her correction plan.  DHSS accepted the plan.
c.  Abuse and Exploitation Allegations

38. During the period of the survey, T.M. was a staff member at Green Acres.  He had previously been a resident there, admitted in 2000 because of extreme obesity.  T.M. lost 300 pounds in one year and left Green Acres.  He got married and went to classes to be a Certified Medication Aide, Level I.
39. Adams hired T.M.  Although he had the title “Administrative Assistant,” T.M. was employed by Green Acres as a “gofer.”

40. Before the September 4 Investigation, DHSS received complaints that T.M. was financially exploiting residents and verbally abusing residents.  DHSS received complaints from resident C.D.’s family that T.M. had taken money from C.D.  The family provided DHSS’s investigators with copies of checks signed by C.D. and made payable to T.M.

i.  Resident C.D.

41. C.D. was an elderly resident at Green Acres.  He was not a DMH client.
42. In March 2001, while T.M. was still a resident, Adams discovered that T.M. was cashing checks written to him by C.D.  Adams contacted DMH, but did not contact DHSS.  Adams believed that she had satisfied her abuse reporting requirement by reporting to DMH.
43. DMH sent an employee of Family Guidance, the agency that DMH contracted with to handle its casework.  Adams and Family Guidance employee met with C.D., C.D.’s son, and T.M.  Adams also had a meeting with C.D. without T.M. being present.
44. Adams and the Family Guidance employee determined that there had been no financial exploitation.
  Adams understood that T.M. cashed the checks for C.D. and gave the money to C.D.
45. As a result of this, Adams asked C.D.’s son to seek a guardianship to become responsible for C.D. and his finances.
46. While T.M. was still a resident, C.D. bought an outfit for him.  Adams knew about this.  T.M. later paid C.D. for the clothes by depositing the money into C.D.’s account.
47. Although Adams explained that she had investigated the matter, she was unable to provide to DHSS any documentation of an investigation.
48. Adams implemented a plan of correction requiring all confrontations involving money to be reported, documented, and sent to DHSS.  DHSS accepted the plan.
ii.  Residents D.N., C.N. and J.K.

49. Stevens and Gamble were in Adams’ office when two residents, D.N. and C.N., entered.  D.N. was crying and said that T.M. said he was going to put C.N. in a mental institution.  C.N. was upset and said that he did not want to return to the mental institution.  Adams patted C.N. on his knee and told him that he knew that T.M. was his friend.
50. D.N. and C.N. were married.  Both were mentally retarded.
51. Adams did not report the allegation that T.M. had threatened C.N. to DHSS because DHSS’s employees were there when the incident occurred.
52. Adams reported the incident to DMH, and there was an investigation of the alleged verbal abuse.  There was no finding that T.M. engaged in any abuse or neglect of a resident.

53. Adams was unable to provide to DHSS any record of an investigation.
54. J.K. was diagnosed with mental retardation and diabetes.  T.M. took candy away from J.K., as did the rest of the staff, due to his diabetic condition.
55. Stevens questioned J.K.  When questioned about T.M., J.K. refused to talk to Stevens, although he had been communicative on other occasions.
56. Adams submitted a plan of correction under which additional training was given to all staff concerning dignity and respect.  DHSS accepted the plan.

iii.  Abuse/Neglect

57. Green Acres had a policy in effect on abuse and neglect.
58. DHSS reported a Class II deficiency at Green Acres under 19 CSR 30-88.010(24) for failing to treat residents with consideration and respect.  DHSS reported a Class II deficiency at Green Acres under § 198.070 for failure to investigate and report abuse or neglect.  DHSS reported a Class II deficiency at Green Acres under 19 CSR 30-86.042(11) for failure to protect the health, welfare or property of residents.
59. Adams submitted a plan of correction under which additional training was given to all staff on reporting abuse and neglect, and additional policies were formulated.  DHSS accepted the plan.

d.  Elopement

60. D.W. was a resident at Green Acres for approximately one month.
61. D.W. had diagnoses of diabetes, seizures, anxiety, schizophrenia, and some mental retardation.  She was prescribed insulin shots.  D.W. was a difficult resident who had a guardian, Buchanan County Public Administrator Bonnie Sue Lawson.
62. D.W.’s boyfriend entered the Green Acres facility one night.  He had been drinking, and Adams called T.M. to evict him from the premises.  Both D.W. and her boyfriend were angry about this.  D.W. and her boyfriend had lived “on the street” together.

63. When D.W. had been a resident for two or three weeks, Adams was called at her home.  Her staff informed her that D.W. wanted to visit her boyfriend.  Adams told the staff member to call Lawson.
64. Because D.W. had a guardian, Adams knew that the guardian had to be contacted and permission given if D.W. was going to leave the facility for longer than a couple of hours.  No one contacted Lawson to get her permission for D.W. to leave the facility.  Adams believed that her staff had contacted Lawson.
65. D.W. left Green Acres and was gone for several days.  She did not take enough of her medication, and there was no way for the staff to monitor her medications.
66. Lawson discovered that D.W. was missing from the facility.  Lawson and staff from D.W.’s prior facility, Heartland Residential Center, looked for her.
67. Adams sent an employee/resident named C.F. (nicknamed Porkchop) to look for D.W.  Porkchop observed that D.W. and her boyfriend had pitched a tent in the wilderness near the facility.
68. When D.W. was found, she had no insulin or other medication.

69. Lawson removed D.W. from Green Acres after this incident and returned her to Heartland Residential Center.
70. When questioned about this, Adams stated that the residents were free to come and go as they pleased.
71. DHSS reported a Class II deficiency at Green Acres under 19 CSR 30-86.042(35) for failure to provide 24-hour protective oversight to D.W.  DHSS reported a Class II deficiency at Green Acres under 19 CSR 30-86.042(50) for failure to develop and implement a safe medication system for residents on leave and for failure to follow acceptable nursing practice in providing medication to D.W.
72. Adams submitted a plan of correction on charting where and with whom a resident could leave the facility.  Adams consulted with a pharmacist about vacation packaging of medication and developed a form to track medication given to residents while on leave.  DHSS accepted this plan.
V.  Department Inspection – November 25, 2002

73. On November 25, 2002, Stevens and Gamble completed a survey at Green Acres in response to a complaint.
a.  Resident E.T.

74. E.T. was a 64-year-old who had been a Green Acres resident since 1999.  When he first came to Green Acres, he had no information about his medical history and had not seen a doctor for years.
75. E.T. had a history of insulin dependent diabetes with hypoglycemic episodes.  E.T. did not often complain, and staff had to question him to determine when he was not feeling well.
76. Physician orders for E.T.’s diabetic treatment indicated that E.T. should receive:  
a) an accu-check
 twice daily at 6:00 a.m. and 4:00 p.m. to test E.T.’s blood sugar levels; b) Lantus Insulin 22 units every morning; and c) glucophage 1000 mg, one tablet daily at 6:30 a.m.

77. Glucophage is a medication used to treat diabetes.  It stimulates the pancreas to produce insulin and decreases the amount of glucose produced by the liver.  Glucophage can cause nausea and vomiting or make already existing nausea and vomiting worse.  Glucophage should be administered with food.  Low blood sugar is a potential side effect of Glucophage.
78. In February and March of 2002, E.T. was hospitalized for nausea and vomiting.  E.T. admitted to the doctor that he intermittently vomits when he eats.
  The doctor noted that E.T. “has a long history of nausea and vomiting.”

79. Staff at Green Acres did not often make nursing notes (charting).  Quinn helped Adams implement a policy on keeping nursing notes on residents.  They used a “problem oriented” charting system.
  If there was a problem with a resident, it was charted.  If there were no problems, nothing would be charted for that resident.
80. Staff charted notes on E.T. on the following dates:  June 22, 2002, July 15, 2002, August 19, 2002, August 26, 2002, September 3, 2002, and September 12, 2002.  All of the reports except the August 26 note state that E.T. is doing well.  The August 26 note is an example of the problem oriented charting system.  E.T. had a minor confrontation with another resident on that date.
81. On October 5, 2002, the following was charted for E.T.:  “Res. [complained of] being nauseas & wanted to have broth - drinking liquids[.]”

82. On October 6, 2002, E.T. was up and walking.  He was not bedridden.

83. On October 7, 2002, the accu-check showed that E.T.’s blood sugar level was 65.

84. The normal range for a blood sugar level is 65 to 110.

85. On October 8, 2002, a Tuesday, the following was charted for E.T.:  “Res. still not keeping solid foods down.  Made appt [with] Dr. Uketui for in the AM.”
  The accu-checks showed that E.T.’s blood sugar level was 127 in the morning and 72 in the afternoon.

86. On October 9, 2002, the staff did not administer insulin to E.T. because his blood sugar was low.  The accu-check showed that E.T.’s blood sugar level was 34.
  Later that morning, Porkchop drove E.T. to his doctor in the Green Acres van.
87. On October 9, 2002, the following was charted for E.T.:  “Res. to Dr. [at] 9:45 A.  Not back [at] 1:45 pm called Dr. office - he’s sick there - they’ve given him IV fluids [with] shot of phenergen - he also has diarrhea.”

88. E.T.’s doctor ordered the staff to hold insulin, but did not discontinue the order for Glucophage.
89. Later on October 9, 2002, the following was charted for E.T.:

2:25 p.m., home from hospital at 1:55.  I guess that’s a -- that should say doctor rather than hospital --
*   *   *

-- at 1:55 p.m., heard loud sound, he hit the floor in his room.  Accu-check equals 23 at 2:10 p.m., OJ, meaning orange juice, with sugar given as he was awake and alert.  2:15 p.m., acu-check equals 24, 2:20, accu-check equals 27.  911 called to ER via ambulance at 2:25, blood pressure 90/50.  Second glass of OJ with sugar given at around 2:18 p.m.

90. Quinn charted this note and was dealing with E.T. during this incident.  E.T. was “clearly ill, but he was alert and responding to us.”

91. E.T. was taken by ambulance to Heartland Regional Medical Center.  In the hospital E.T.’s blood sugar level was 80, which is normal.
92. On October 9, 2002, at 10:35 p.m., the following was charted for E.T.:  [Phone call] from Heartland East.  [E.T.] passed away from a massive coronary.”

93. After E.T.’s death, Quinn asked Barbara Heath, a registered nurse consultant to Green Acres, to review the file on E.T.
94. DHSS reported a Class I deficiency at Green Acres under 19 CSR 30-86.042(11) for action that would materially and adversely affect the health of residents, and under 19 CSR 30-86.042(36) for failure to provide proper care to meet the residents’ needs.
95. Adams wrote a plan of correction for sliding scale insulin patients, as detailed in Finding 100.
b.  Sliding Scale Insulin

96. “Sliding scale insulin” is a term applied to a practice of prescribing and administering an amount of insulin that varies according to the results of blood sugar testing.  Several residents at Green Acres were under physicians’ orders for sliding scale insulin.
97. In November 2002, DHSS’s staff reviewed some residents’ medication administration records (“MARs”) for October.  They discovered that the MARs of at least five 
residents who had sliding scale insulin orders either lacked a number of entries for times at which insulin should have been given, or reflected the administration of the wrong amount of insulin.
98. This was recorded on the November 25, 2002, SOD as a class I violation of 19 CSR 30-86.042(36), “Residents shall receive proper care to meet their needs.  Physician orders shall be followed.”
99. In fact, in most instances listed in the SODs, insulin had been administered.  Staff kept some records of insulin administration in a separate “insulin log” that served the whole facility.  They were supposed to transfer the information from the insulin log to the residents’ charts, too, but this was not always done timely.
100. Adams wrote a plan of correction for this deficiency that included in-servicing her entire nursing staff “immediately and individually,” instituting a medication administration training checklist; having the charge nurse check transcription from the insulin log to the MAR; having staff members double check insulin dosage and orders; having a Level I medication aide monitor this daily, bringing the RN consultant on site 3-5 times a week to check charts and do quality assurance, and no longer accepting sliding scale insulin residents.  Her completion date for the plan of correction was December 25, 2002.
101. DHSS accepted Adams’ plan of correction after an initial finding of insufficiency and subsequent amendment.
c.  Resident R.J.

102. On or about October 9, 2002, Vicki Clark, a social worker, took R.J. to Green Acres.  Clark assisted Green Acres’ staff in obtaining medical information.
103. R.J. was admitted to Green Acres with a broken wrist.  During R.J.’s residence at Green Acres, the staff failed to discern or document how R.J. broke his wrist.

104. One day after R.J. was admitted to Green Acres, his attending physician placed a cast on R.J.’s broken wrist.
105. R.J. did not volunteer that he had a seizure disorder or had seen a doctor for this condition.  R.J. was from another state, which made it more difficult to get his medical records.
106. On November 4, 2002, at approximately 12:00 a.m., R.J. began chanting and yelling loudly.  He continued yelling until approximately 2:00 a.m., when he entered the “pool room” and sat on the sofa with resident D.R.  An incident occurred wherein D.R. became very upset.

107. On November 4, 2002, at approximately 2:30 p.m., Adams sent an employee, C.F., to take R.J. to the doctor.
108. When C.F. arrived, R.J. was closing the door over and over and repeating the same words.  R.J. began “flailing everywhere,”
 and C.F. was struck.
109. During the contact between R.J. and C.F., resident. E.G. attempted to speak with R.J.  A struggle ensued, and E.G. was struck.  E.G. grabbed R.J. around the waist.  Both residents fell down the stairs.
  
110. R.J.’s behavior was consistent with someone having a seizure.

111. In the fall, E.G. injured his forehead, cheek and ribs.  E.G. was admitted to the local emergency room, where he was diagnosed with ninth and tenth rib fractures.
112. R.J. was admitted to the local emergency room.
113. DHSS reported a Class I deficiency for violation of 19 CSR 30-86.042(36) for failing to obtain and provide information of R.J.’s prior medical condition to unlicensed staff resulting in an altercation causing physical injuries.
114. Adams submitted a plan of correction under which she changed the admission assessment form to provide additional information and provide staff training.  DHSS accepted Adams’ plan.  Adams understood that DHSS later dropped this deficiency because it lacked a substantial basis.

VI.  Department Inspection - November 26, 2002
115. On November 26, 2002, Gamble completed a survey at Green Acres.  She was investigating a resident who had expired and was getting additional documentation for the prior inspections.
a.  Adams’ Accusation
116. While Gamble was at Green Acres, Adams asked Gamble why the investigation was taking so long.  Adams accused Gamble of trying to shut down the facility and trying to make a name for herself in the office.  Gamble told her that this allegation was not true.  Adams raised her voice, and Gamble left the building.
117. Adams also accused Gamble of discussing with residents their medical condition and other private matters in front of other residents.  Adams filed a complaint against Gamble.  DHSS determined that there would always be two investigators sent to Green Acres.
118. Adams believed that DHSS’s investigators upset the residents.

119. DHSS had not ordered Gamble to shut down Green Acres or to try to find problems there.

b.  Sliding Scale Insulin

120. DHSS issued another SOD for Green Acres on November 26, 2002, that included the same violations relating to sliding scale administration and documentation that were noted in the November 25 SOD.

c.  Other Violations Reported

121. DHSS reported deficiencies at Green Acres for violation of the following regulations:

a. 19 CSR 30-86.032(1) for failure to maintain the facility in good repair.  Specifically, the facility’s roof leaked into all areas of the attic and produced extensive mold damage in several resident rooms.
b. 19 CSR 30-86.042(4) for failure to ensure that Green Acres and facility staff complied with all applicable laws and regulations.
c. 19 CSR 30-86.042(55) for the facility’s failure to have a pharmacist or registered nurse review each resident’s drug regime.
d. 19 CSR 30-87.020(39) for the facility’s failure to prevent an infestation of bats in the attic area.
e. 19 CSR 30-87.030(35) for the facility’s service of dry milk and dry milk products to facility residents for drinking purposes.  Specifically, dietary staff mixed reconstituted dry milk with 2% milk then funneled the mixture into gallon jugs labeled “2%”.  Dietary staff served the reconstituted mixture directly to residents for drinking purposes.

VII.  Department Inspection – December 26, 2002

122. On December 26, 2002, Gamble and Susan Holzfaster, Supervisor of DHSS’s Complaint Unit, completed another investigation at Green Acres.  This was a revisit to see if previously cited deficiencies had been corrected and was also in response to a new complaint.
a.  Uncorrected Deficiencies
1.  Residents Smoking
123. During the December 26, 2002, investigation, Gamble observed residents smoking outside of designated smoking areas.  A resident was smoking in the hallway without staff supervision.  The resident was smoking approximately one foot outside the smoking room because it was crowded.
124. DHSS reported an uncorrected Class II deficiency for violation of 19 CSR 30-86.022(12) for failure to assure that residents smoked only in the designated smoking area and dispose of cigarettes in a safe manner.
125. Adams prepared a plan of correction to ease the crowded conditions in the first-floor smoking room by requiring residents who could walk to smoke in the second-floor smoking room.  Adams’ plan also required her to remove furniture and a Coke machine from the first-floor smoking room.
2.  Fire Safety
126. During a telephone interview on December 24, 2002, Adams did not know if staff had tried using the sign-out log to account for residents during a fire drill.

127. DHSS reported an uncorrected Class II deficiency for violation of 19 CSR 30-86.022(4) for failure to implement an effective fire evacuation plan for staff and residents.
128. Adams submitted a plan of correction to modify the fire drill policies at Green Acres.

3.  Sliding Scale Insulin

129. During the December investigation, a DHSS nurse reviewed some residents’ MARs for that month.  
130. The SOD listed several discrepancies between the amounts of insulin ordered and the amount administered on several dates in December for two residents.  As a result, Green Acres was cited for violations of 19 CSR 30-86.042(36) again and 19 CSR 30-86.042(50).
131. Adams wrote a plan of correction for this deficiency that was substantially similar to the one she wrote for the November 25 SOD.  After an initial finding of insufficiency, the plan of correction as amended was accepted by DHSS.
b.  Resident S.K.

132. S.K. attended an alcohol treatment program in Iowa.  When he returned to Green Acres in November 2002, there was a problem getting his medication.  The Iowa clinic would not send medicine or a prescription because he was no longer a patient.  The physician in St. Joseph would not prescribe the medication because the initial order had come from another doctor.  Green Acres’ staff could not get S.K.’s prescription filled because there was no order.

133. Green Acres’ staff made an appointment with the St. Joseph doctor.
134. In December, after a doctor had prescribed medicine for S.K., he was absent from Green Acres on several days when medications were passed out.
135. Green Acres had a policy that staff should notify the director of nursing and start looking for a resident who missed a meal or medication pass time.  Staff did not do this.
136. During the December 26, 2002, investigation, Holzfaster reviewed S.K.’s medication records and found that S.K. had missed his medication because he was absent from the facility.
137. DHSS reported a violation of 19 CSR 30-86.042(35) for failure to provide 24-hour protective oversight of S.K. because he did not receive medication on several dates in November and December 2002.
138. Adams submitted a plan of correction to train the nursing staff as to handling residents who miss medication or return from treatment.  DHSS accepted her plan, as amended.
139. The plan required Adams to hire a full-time medical services coordinator “to obtain all pertinent information, physicians medication and treatment orders when residents return from counseling, office visits, the hospital or treatment programs.”

VIII.  Department Inspection – February 10, 2003

140. On February 10, 2003, DHSS completed an investigation at Green Acres.
a.  Resident J.K.
141. J.K. was a resident of Green Acres.  J.K. took 8 mg. of Coumadin daily, which is a large dosage.
142. Coumadin is a blood thinner.  People who take it bruise easily.
143. On January 4, 2003, sometime after midnight, J.K. got up from her bed to use the bedside commode.  She fell and struck her head.  She yelled for help, but no one heard her.
144. A staff member found J.K. at about 4:00 a.m. and called 911.  J.K.’s face was bruised from her fall.
145. DHSS cited a Class II deficiency at Green Acres for violation of 19 CSR 30-86.042(35) for failure to provide 24-hour protective oversight of J.K.
146. Adams submitted a plan of correction, then submitted an amended plan of correction.  DHSS accepted it.

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving that Adams has committed an act for which the law allows discipline.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.

I.  Objections Taken with the Case
a.  Deposition Objections


Adams did not waive her objections made in the deposition of Bonnie Sue Lawson.
  We took the objections with the case, but ordered the parties to bring to our attention in their briefs any specific objections upon which they were requesting a ruling.
  The parties referenced no specific objections; thus, we make no ruling on any objections made during the deposition.

b.  Expert Testimony

Adams objected to testimony from Stevens, a registered nurse, arguing that she was not qualified as an expert on the description and effects of medication.
  Both sides agreed to brief the issue.  Neither party did so.


A Missouri court determined that a registered nurse was not qualified to testify that the symptoms of a particular disease were present in medical records.
  We were unable to find a Missouri case that discussed whether a nurse is qualified to testify concerning medications, but found cases in other states discussing the issue.  In State v. Tyler, 485 S.E.2d 599 (N.C. 1997), 
the court found a nurse competent to give an expert opinion as to the effects of medication.  The court looked at the nurse’s qualifications and familiarity with the type of medication, and stated that “Rosenfield’s position as a nurse was merely a factor to be considered by the jury in evaluating the weight and credibility of her testimony.”  Id. at 608.  In Taylor v. Cabell Huntington Hosp., 538 S.E.2d 719, 727 (W. Va. 2000), the court allowed a nurse to testify about the standard of care in nursing and to testify that two drugs were not incompatible.


We overrule Adams’ objection and accept Stevens’ testimony.


Adams also objects because the expert witness relied on the SODs, which contain hearsay.  We agree with the Board that the expert can offer an opinion based on the SOD.  Peterson v. Nat’l Carriers, Inc., 972 S.W.2d 349 (Mo. App., W.D. 1998).  Thus, we allow the expert to testify based on the SOD as to whether a particular conduct is cause for discipline.  But the Board must rely on other evidence to prove that the conduct occurred.

c.  Excited Utterance


Stevens testified that resident C.D. was shown the checks from his account made out to T.M.  Stevens testified as follows:

Okay.  So when we showed him the checks and asked him if he had made out these checks, had he given this money, had he made -- put checks for this amount, he salt [sic] bolt upright in the wheelchair, made a fist, made punching motions and said he hurt me, he said he was my friend and he hurt me for money.

Adams objected based on hearsay, and the Board argued that the testimony should be admitted as an excited utterance – an exception to the hearsay rule.  Neither party argued this point in the briefs.

An “excited utterance” is an exception to the hearsay rule.  In Lindsay v. Mazzio’s Corp., 136 S.W.3d 915 (Mo. App., S.D. 2004), the court stated:

The essential test for admissibility of an excited utterance is whether it was made under such circumstances as to indicate it is trustworthy.  The rationale of this exception to the hearsay rule is that, if the  statement is made under the immediate and uncontrolled domination of the senses as a result of the shock produced by an event, the utterance may be taken as expressing the true belief of the declarant.  “The utterance must be made under the immediate and uncontrolled dominion of the senses and during the time when consideration of self-interest could  not have been brought to bear through reflection or premeditation.”

Id. at 922 (quoting State v. Edwards, 31 S.W.3d 73, 78 (Mo. App., W.D. 2000)) (citations omitted).  The excited utterance exception depends on a startling or unusual occurrence “sufficient to overcome normal reflection” such that the utterance is a spontaneous reaction to the event and thus trustworthy.  Bynote v. Nat’l Super Markets, 891 S.W.2d 117, 122 (Mo. banc 1995) (citation omitted).

We find that C.D.’s exclamation does not fall within this exception.  He was not reacting to a shocking event – the alleged theft of his money – but to specific questioning by Stevens.
  We sustain Adams’ objection to the testimony.

d.  Exhibit 9 – Checks


Adams objected to part of Petitioner’s Exhibit 9, copies of checks signed by C.D. and made out to T.M and others.
  Gamble testified that the copies of checks had been faxed to her from C.D.’s son.  Adams objected that the evidence was not reliable and that there was a lack of foundation to admit it.  Neither party briefed the issue.  At the hearing, the Board appeared to 
rely on § 536.070(11).
  We find that this subsection is not applicable.  We find that there is sufficient foundation to support admission only for the purpose of showing what was sent to the Board.  We do not admit the checks for the truth of who wrote them or as evidence of any coercion.
e.  Deficiencies Relating to Green Acres’ Roof


The Board objected to testimony regarding deficiencies that had been cited relating to Green Acres’ roof because the Board had not pursued this as a cause for discipline and it was therefore not relevant.
  Adams argued that the evidence was relevant to whether there were other reasons for DHSS to investigate her facility, such as the county’s desire to close the facility and sell the land.  We overrule the Board’s objection and note that there was very little testimony about the roof.
II.  Admission of DHSS’s Statement of Deficiencies

Adams objected to admission of DHSS’s SODs that resulted from the investigations as hearsay.  We admitted the reports, but not to prove the deficiencies that may have existed at Green Acres.  At the hearing, the following exchange took place:

MR. ROBERTS:  Well, first of all, I think that the statement that these statements are unreliable is a little conclusionary at this point.  But second of all, we are not alleging that Debra Adams is subject to discipline because T.M. stole money from the residents.  We are alleging that allegations were made and the response was inadequate.

COMMISSIONER WINN:  Okay.  First of all, I think there’s probably no question that this is a business record of the state.

MR. SCHAEFER:  I think that’s true, yes.

COMMISSIONER WINN:  As a business record in general, I would admit this document.  Now, as to the hearsay that is contained herein, it is my view, and it’s consistent with your opening statement, Mr. Schaefer.  Your opening statement very clearly said what we are here about is not the deficiencies that existed at Green Acres.

MR. SCHAEFER:  That’s true.

COMMISSIONER WINN:  So much as Ms. Adams’ response to deficiencies and reports of deficiencies.

MR. SCHAEFER:  That is true as well.  And again --

COMMISSIONER WINN:  Given that, I see no reason not to admit this document, not for the truth of what is contained herein, necessarily except insofar as it may relate to Ms. Adams’ responses directly communicated to the maker of the report.

MR. SCHAEFER:  I’ll accept that.


At times witnesses were permitted to testify about the SODs.  At the hearing, it was difficult to separate the testimony offered to establish Adams’ notice of deficiencies cited and her responses to those deficiencies from the testimony offered for the truth of the matter.  Pursuant to our admission of the SODs for a limited purpose, we have not made findings of fact based on the SODs except insofar as they contain Adams’ admissions or relate to Adams’ notice of problems and actions and DHSS’s citations of regulations that were allegedly violated.

III.  Adams’ Affirmative Defense

Adams cites the affirmative defense under Regulation 13 CSR 73-2.095.
  The regulation sets forth the duties of a nursing home administrator:

(1) The administrator shall—
*   *   *

(B) Be held responsible for the actions of all employees with regard to Chapter 198, RSMo, unless—

1.  Upon learning of the violation, the administrator attempted to immediately correct the violation;

2.  The administrator did not sanction the violation; and

3.  The administrator did not attempt to avoid learning of the violation[.]

Adams contends that there is no cause to discipline her because she responded to all of the Board’s concerns and filed plans of correction that were accepted.  However, we differentiate between a nursing home administrator’s ability to avoid responsibility for isolated acts of an employee and an attempt to avoid responsibility for failure to have critical policies in place.  In most cases, the Board charges Adams with her own failure to make and enforce policies, not with liability for any employee’s conduct.  An isolated incident with a particular employee involved T.M., and Adams responded to the allegation.  If the Board had proven that T.M. stole money, showed that this action violated a provision in Chapter 198, and attempted to hold Adams responsible for this action, 19 CSR 73-2.095(1)(B) might have served as an affirmative defense.  The provisions in 19 CSR 73-2.095(1)(B)1, 2, and 3 only serve as an affirmative defense for allegations under (1)(B),
 not for allegations that a nursing home administrator violated 19 CSR 73-2.095(1)(A), (C), (D), (E), (F), (G) or (H).

The fact that Adams did respond to the policy and implementation concerns may be relevant when the Board determines the appropriate level of discipline for Adams.  It does not change our determination that cause exists for discipline as explained below.
IV.  Cause for Discipline


The Board alleges that there is cause for discipline under § 344.050, which states:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or 
authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

*   *   *


(13) Knowingly failing to report abuse or neglect of a resident in a long-term care facility, as required by section 198.070, RSMo, of which he has actual knowledge that it is abuse or neglect.
A.  Violation of Rule

The Board argues that there is cause for discipline under § 344.050.2(6), which authorizes discipline for:
[v]iolation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]
The Board cites 19 CSR 73-2.095, which sets forth the duties of a nursing home administrator:

(1) The administrator shall—

(A) Be held responsible for informing him/herself of the needs of the residents and the needs of the facility and apprise the operator of these needs on a routine basis;

*   *   *


(C) Establish and enforce policies and procedures to safeguard patient or resident care;

(D) Establish and enforce policies and procedures for the protection of residents rights, funds and property;

(E) Establish and enforce policies and procedures for all nursing home rules as stated in 19 CSR 30-82 through 19 CSR 30-89;

(F) Not permit or allow another person to use his/her nursing home administrator license for any purpose;

(G) Report through the proper channels the incompetence, unethical or illegal practice of any health care professional; and

(H) Devote reasonable time and attention to the management of the health, safety and welfare of the residents of the facility.

(2) Failure of the licensee to comply with any of the provisions of section (1) of this rule in performing any of the acts covered by the licensure law may be considered by the board to be conduct which is detrimental to the interest of the public and may be deemed in violation of the licensure law and shall be sufficient cause for the board to pursue a complaint against the offending licensee to the Administrative Hearing Commission.

1.  Department Inspection – September 4, 2002
a.  Residents Smoking

The Board argues that Green Acres was in violation of 19 CSR 30-86.022(12)(A), which states:

Smoking shall not be permitted in sleeping quarters except at that time as direct supervision is provided.  Areas where smoking is permitted shall be designated as such and shall be supervised either directly or by a resident informing an employee of the facility that the area is being used for smoking.
We have found that Adams allowed a resident to supervise another resident who was visually impaired.  Adams stated that she had designated the visually impaired resident’s room a smoking area.  Adams argues that this regulation does not require supervision by Green Acres staff.  We disagree.  The words “direct supervision” must mean by an employee, or the next section 
differentiating between “supervised either directly” and “or by a resident” would be meaningless.  In addition, we agree with the Board that while the resident who could see might arguably be supervising the visually impaired resident, no one was supervising the sighted resident.

We read the first sentence in the regulation to require direct staff supervision of anyone smoking in a sleeping room.  The second sentence is confusing.  We believe that it means that a room that is not a sleeping room may be designated as a smoking area.  When someone is actually smoking in the smoking area, a staff member must supervise or a resident must inform a staff member that someone is smoking.  The regulation allows either direct staff supervision or a mechanism for putting the staff on notice that someone is smoking in the smoking area.  Adams could not avoid the mandate in the first sentence by designating the sleeping room as a smoking area.  In addition, there was no evidence presented that anyone notified the staff when the visually impaired resident smoked in his room.

We find that Green Acres was in violation of 19 CSR 30-86.022(12).  Adams violated 19 CSR 73-2.095(1)(C) and (E).  She is subject to discipline under § 344.050.2(6).
b. Fire Safety


The Board argues that Green Acres was in violation 19 CSR 30-86.022(4), which provides:

(A) All facilities shall develop a written plan for fire drills and evacuation and shall request consultation and assistance annually from a local fire unit.

(B) The plan shall include, as a minimum, written instructions for evacuation of each floor and floor plan indicating the location of exits, fire alarm pull stations and fire extinguishers.

(C) The written plan shall show the location of any additional water sources on the property such as cisterns, wells, lagoons, ponds or creeks.

(D) The evacuation plan shall include procedures for the safety and comfort of residents evacuated.

(E) The written plan and evacuation diagram shall be posted on each floor in a conspicuous place so that employees and residents can become familiar with the plan and routes to safety.

(F) A minimum of twelve (12) fire drills shall be conducted annually with at least one (1) every three (3) months on each shift.  The fire drills shall include a resident evacuation at least once a year.

(G) The staff shall be trained on how to proceed in the event of a fire.
The training shall include:

1.  Who to call;

2.  How to properly evacuate injured residents;

3.  Which residents may need to be awakened or may need special assistance; and

4.  How to operate fire extinguishing equipment.

(H) The facility shall keep a record of all fire drills.  The record shall include the time, date, personnel participating, length of time to complete the fire drill, and a narrative notation of any special problems.

Adams argues that she had a fire plan that complied with this regulation and had trained her staff.  But the staff was obviously not adequately trained.  Staff left residents inside the facility during the fire drill.  One resident was unable to ambulate, and no staff person assisted her.  Residents in wheelchairs were improperly evacuated to a front porch that they could not leave because it lacked wheelchair access.  Residents remained on the porch instead of completely leaving the facility.
  Staff announced “all clear” without knowing that there were still residents in the facility.

Whether there was an adequate plan in place or not, the staff was clearly not properly trained to implement it as required by 19 CSR 30-86.022(4)(G).  Green Acres was in violation of 19 CSR 30-86.022(4)(G).  Adams violated 13 CSR 73-2.095(1)(C) and (E).  She is subject to discipline under § 344.050.2(6).
c.  Abuse and Exploitation Allegations

The Board argues that Adams violated § 198.070.1, which states:

When any . . . facility administrator, employee in a facility, or employee of the department of social services or of [DHSS] . . . has reasonable cause to believe that a resident of a facility has been abused or neglected, he or she shall immediately report or cause a report to be made to DHSS.
(Emphasis added.)  “Abuse” is defined as “the infliction of physical, sexual, or emotional injury or harm.”
  The Board proved that there was an allegation of financial exploitation at Green Acres and that Adams did not report it to DHSS.  Adams argues that she reported to DMH and considered this sufficient even though the subject of the complaint, C.D., was not a DMH resident.


We agree with the Board.  Whether or not abuse or neglect was later established, the evidence presented to Adams established the reasonable cause necessary to trigger the reporting requirement.  The statute requiring reporting is found in Chapter 198.  The definition section of that chapter defines “department” as the “Missouri department of health and senior services.”
  Statutes in Chapter 198 reference other departments using their full names – the department of health in § 198.014, and the department of mental health in § 198.055.  It might not be unreasonable for Adams to have believed that she fulfilled her reporting requirement by reporting to DMH, but her failure to report to DHSS is still a violation of the statute.

We determine that Adams violated § 198.070.  But this is not cause for discipline under 
§ 344.050.2(6), which only authorizes discipline for “violation of any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter.”  Section 198.070 is not a provision of Chapter 344.

The Board alleges in its complaint that Green Acres was in violation 19 CSR 30-86.042(11), which states:

All persons who have any contact with the residents in the facility shall not knowingly act or omit any duty in a manner which would materially and adversely affect the health, safety, welfare or property of residents . . . .

and 19 CSR 30-88.010(24), which states:
Each resident shall be treated with consideration, respect and full recognition of his/her dignity and individuality, including privacy in treatment and care of his/her personal needs. . . .

The Board argues in its brief that Adams’ failure to investigate resident allegations of abuse and/or financial exploitation by T.M., or to report the allegations to DHSS, is in violation of 19 CSR 73-2.095(1)(D), which states that the administrator shall “establish and enforce policies and procedures for the protection of residents’ rights, funds and property.”  

The Board’s evidence to prove this allegation is meager, especially compared with Adams’ testimony.  Adams testified that she contacted DMH when T.M. was accused of stealing from C.D.  There is no proof aside from her own testimony that she did or did not do this.  Adams testified that she and a DMH employee determined that there had been no financial exploitation.  DHSS argues that there is no documentation of any investigation.  Although we question why records from DMH could not have been offered to prove these facts,
 we accept 
Adams’ testimony and have made findings of fact from her testimony.  We believe that she reported and investigated the matter and reached a determination.  Therefore, she did not violate 19 CSR 73-2.095(1)(D) as to T.M.

The Board also argues that Adams violated this regulation with regard to residents D.N., C.N. and J.K.  Stevens and Gamble testified that while they were in Adams’ office, D.N. and C.N. entered the office.  D.N. was crying and said that T.M. said he was going to put C.N. in a mental institution.  C.N. was upset and said that he did not want to return to the mental institution.  Adams patted C.N. on the knee and told him that he knew that T.M. was his friend.  Adams testified that she again reported the incident to DMH and that there was an investigation of the alleged verbal abuse.  Adams testified that there was no finding that T.M. engaged in any abuse or neglect of a resident.  The Board offers no evidence to rebut this other than the lack of documentation of any investigation.

The Board argues that T.M. abused J.K. by taking candy from him.  Adams responds that J.K. was diagnosed with mental retardation and diabetes, and that all staff members took candy away from him due to his condition.

The Board has failed to meet its burden of proving that Adams violated 19 CSR 73-2.095(1)(D).
d.  D.W.’s Elopement

The Board argues that D.W.’s elopement from Green Acres constituted violations of 19 CSR 30-86.042(35), which states:

Protective oversight shall be provided twenty-four (24) hours a day[;]
and 19 CSR 30-86.042(50), which states:

The administrator/manager shall develop and implement a safe and effective system of medication control and use which assures that 
all residents’ medications are administered or distributed by personnel at least eighteen (18) years of age, in accordance with physicians’ instructions using acceptable nursing techniques. . . .  Distribution shall mean delivering to a resident his/her prescription medication either in the original pharmacy container, or for internal medication, removing an individual dose from the pharmacy container and placing it in a small cup container or liquid medium for the resident to remove from the container and self-administer.
Green Acres staff allowed D.W. to leave the facility for an unspecified period of time without contacting her guardian.  Adams argues that D.W. was on “voluntary leave” as defined in 
§ 198.006(20), RSMo Supp. 2004:

“Voluntary leave”, an off-premise leave initiated by: 
(a) A resident that has not been declared mentally incompetent or incapacitated by a court; or
(b) A legal guardian of a resident that has been declared mentally incompetent or incapacitated by a court. 

We agree with DHSS that neither of these applies.  D.W. had a guardian and thus could not initiate her own leave under subsection (a).  Her guardian did not initiate her leave under subsection (b).  D.W. was not on voluntary leave.  D.W. was missing from Green Acres without permission from her guardian.  Adams does not argue that her staff was unaware that D.W. had left the facility; she argues that her staff packaged medication that she would take while on leave.

D.W. was discovered with her boyfriend in a tent in the “wilderness”
 near the facility.  She had no insulin or other medication when she was found.
  Adams and her staff did not provide 24-hour protective oversight of D.W.  Under an effective system of medication control, D.W. would not have been released from the facility for an unspecified period of time with 
insufficient or no medication.  We determine that Adams had not implemented such a system of medication control.  These deficiencies constitute a failure to establish policies and procedures to safeguard resident care.

We find that Green Acres was in violation of 19 CSR 30-86.042(35) and (50).  Adams violated 19 CSR 73-2.095(1)(C) and (E).  She is subject to discipline under § 344.050.2(6).
2.  Department Inspection – November 25, 2002
a.  Resident E.T.

The Board argues that Green Acres was in violation 19 CSR 30-86.042(36), which states:
Residents shall receive proper care to meet their needs.  Physician orders shall be followed.

DHSS also cited Green Acres for violation of 19 CSR 30-86.042(11) in the SOD, but the Board does not cite this regulation in its complaint.

The Board argues that E.T. did not receive proper care to meet his needs because the staff did not contact his doctor, failed to document his symptoms, and continued to administer a drug that was ordered for him but was contraindicated for his condition.

The Board argues that E.T. began suffering from nausea and vomiting on September 26, 2002.  The only evidence of this is as follows:

· an unidentified, barely legible progress note dated October 9, 2002, that states: “Pt c/o N & V since 9/26/02”
 and

· a Green Acres Visit to the Doctor Form dated October 9, 2002,  that states: “[E.T.] has not been eating – says he vomits whenever he eats.  This has been going on for at least a week or longer.”


The first documentation in Green Acres’ nursing notes is October 5, 2002.  On that date, E.T. complained of nausea and asked to have broth.  The Board argues that E.T. was nauseated 
before this date and it was not charted,
 but as noted above, the Board provides little proof for this assertion.  The Board failed to prove that E.T. was nauseated before October 5, 2002.  Quinn testified that on October 5-6, 2002, E.T. was up and moving around.  When, on October 8, 2002, it was noted that E.T. was still not keeping solid foods down, the staff made an appointment the next day with a doctor.  We find that Adams did not violate 19 CSR 30-86.042(36).  Her staff continued to monitor and chart E.T.’s condition and took him to a doctor on October 9, 2002.

The Board’s witness testified that E.T. should not have been given glucophage on October 7, 2002, because his blood sugar was low.
  E.T. had a doctor’s order for glucophage, and the staff would have been in violation of 19 CSR 30-86.042(36) if the medication had not been administered.  The Board argues that staff should have called E.T.’s doctor.  Adams argues that continuing the glucophage was appropriate and notes that when E.T. saw the doctor on October 9, 2002, he did not order the glucophage discontinued.  Heath, the consultant that Adams hired, reviewed E.T.’s file.  She testified that there was nothing the staff could or should have done differently.
  The only problem Heath noted was that staff should have taken E.T.’s blood sugar level on October 9, 2002, after he had returned from the doctor and his blood sugar level dropped to 23.  We find that Adams did not violate 19 CSR 73-2.095(1) because her staff continued to give glucophage as ordered.  We find that the Board failed to prove that staff should have notified E.T.’s doctor.
b.  Sliding Scale Insulin

The term “sliding scale insulin” appears nowhere in the Board’s complaint or amended complaint; nor are there any allegations on that issue couched in any terms.  Paragraph 89 of the complaint notes that DHSS cited Green Acres on December 26, 2002, for violations of 19 CSR 30-86.042(36), which states that “Residents shall receive proper care to meet their needs.  Physician orders shall be followed,” and 19 CSR 30-86.042(50), failure to develop and implement policies and procedures necessary to safely administer residents’ medications.  Other paragraphs (86 and 90) purport to “incorporate by reference” the relevant SODs that are attached to the complaint.  The attachments contain several hundred pages of fine print on state forms.  Portions are highlighted.

This Commission cannot find discipline for uncharged conduct.
  The complaint must set forth the course of conduct and the law providing discipline for such conduct.
  The allegations in the complaint are not specific enough to bring before us the issue of failure to properly administer and document sliding scale insulin treatment.  We determine that the Board’s attempt to incorporate the voluminous SODs into its complaint does not provide sufficient notice as required by Duncan, 744 S.W.2d at 538-39.
We are faced with a dilemma, however, because Adams never made such an objection.  She was obviously on notice that this was an issue to be defended at the hearing, as she presented her own evidence on this issue and defended against the Board’s evidence as well.  However, “[t]he doctrine of amendment to conform to the proof is applied to disciplinary proceedings with great caution.”
  In addition, the implied consent rule “applies only where the evidence 
presented bears solely upon the unpleaded issue and not upon issues already in the case.”
  In Duncan, this issue arose from the court’s review of the finding that an architect was guilty of misconduct in failing to perform a required review of the atrium design and in misrepresenting that his company had done so.  The court said:

While this finding is fully supported by the evidence we do not find it contained even by inference in either of the two complaints upon which the hearing was held.  The second amended complaint was filed during the hearing and after testimonial reference to the atrium collapse but did not allege any ground for discipline based on the review of the atrium design.  We cannot assume this charge of misconduct was tried by consent as a ground for discipline. . . . The evidence was relevant to establish the mental elements of gross negligence as defined by the Commission.  In that posture we are unable to conclude that its admission was for the purpose of establishing a separate unpleaded ground for discipline.

Our difficulty is to decide how to apply this rule when the issue of sliding scale insulin is not mentioned in the complaint, but it is relevant to statutory causes for discipline that are pleaded:  violation of a rule,
 incompetence, and gross negligence.  We must determine whether we should we exclude the issue from our consideration because it was not mentioned in the complaint or address it because it is relevant to the ultimate issues that were pleaded.
The purpose of the professional licensing laws is to protect the public.
  Errors in administering medication are serious and integral to proper nursing home administration.  Given 
that Adams was clearly on notice that the sliding scale insulin issue was before this Commission, on balance we decide to address the issue to the extent that it is (a) supported by competent evidence and (b) relevant to a regulation or ground for discipline cited in the complaint.


The Board contends that Green Acres was in violation of 19 CSR 30-86.042(36). The Board argues in its brief that Adams’ training as an LPN should have better enabled her to ensure that proper care was given to residents, particularly those who received insulin on a sliding scale, and that her failure to ensure this violated 19 CSR 73-2.095(1)(C) and (E).  
Adams’ position is that most of the time insulin was properly administered; that administration was documented in a separate “insulin log” book before the record being transferred to the resident’s MAR; that after the November 25, 2002, SOD she implemented a plan of correction that included using the consultant RN who worked with Green Acres to monitor the situation and advise her staff on proper charting; and that when she was cited again on December 26, 2002, it was for a very few instances of improper administration in the early part of December, before the time had elapsed to implement the plan of correction.


The Board introduced Exhibit 6, copies of the MARs of five residents who had sliding scale insulin orders.  Those records show that during the afternoon and evening shift there were many instances in which the administration of insulin was not documented even though the resident’s accu-check blood sugar test indicated that it should have been given.  Adams’ uncontroverted evidence is that although not documented in the resident’s MAR, the insulin was usually administered according to physicians’ orders.  However, Heath, her nurse consultant, gave the following testimony:


Q:  Okay.  Now, do you recall as part of that issue, there was also an issue that there were a few occasions when it appears from the records that a resident might not have gotten the exact correct amount of insulin on the sliding scale?

A:  Yes.

Q:  Okay.  And what -- is that an issue that Debbie asked you to look at?

A:  She did, and, you know, some protocols and what are we going to do about that.

Q:  Okay.

A:  And you need to follow the, you know, the protocol that needs to happen for anytime somebody does something like that and that is, you know, make a medication error and all the things that go along with it.

Q:  Okay.  And is that something that you discussed with Debbie?

A:  Yes.

Q:  And did you make suggestions to her about how to deal with that issue?

A:  Yes.

Q:  And did she accept your suggestions?

A:  She did.


We infer from this testimony that residents did not, in fact, receive the proper amounts of insulin on “a few” occasions.  We agree with the Board that errors in administering medication are serious.  We do not know how many took place, but “a few” is too many, and the system Adams had in place for administering sliding scale insulin before her plan of correction for 
proper administration of insulin was inadequate.  The Board has shown a violation of 19 CSR 30-86.042(36).
  Adams violated 19 CSR 73-2.095(1)(C) and (E).  
c.  Resident R.J.


The Board argues that Adams was in violation of 19 CSR 30-86.042(36) because (1) she failed to establish and enforce policies and procedures necessary to ensure that newly admitted residents were adequately evaluated for behavioral, medical and psychiatric disorders; (2) she failed to adequately train facility staff to supervise residents with behavioral and psychiatric disorders; and (3) Green Acres staff failed to obtain and provide information of R.J.’s anger management to unlicensed staff resulting in an altercation causing physical injuries.

The evidence does not support the Board’s position.  The Board relied on the SODs for its proposed findings of fact, despite the fact that the SODs were expressly not admitted for the truth of the matter.  Therefore, our findings are based on Adams’ answer to the complaint and testimony from Adams and her witnesses.  R.J. was brought to the facility by a social worker and a staff member, and the social worker took his history.  R.J. did not tell anyone that he had a seizure disorder, and he had a seizure.  Another resident was harmed, but the Board failed to prove that this was due to inadequate policies, procedures or training.  We made no finding of fact concerning R.J.’s anger management because there was no competent evidence to support such a finding.

With regard to Resident R.J., Adams is not subject to discipline for violating 19 CSR 73-2.095(1).
3.  Department Inspection – November 26, 2002
a.  Additional Deficiencies

In its complaint, the Board cites deficiencies reported by DHSS as we noted in Finding 121.  However, the Board presented no evidence to support the allegations that Adams violated the regulations.  We determine that these charges have been abandoned.
b.  Sliding Scale Insulin


Although the November 26 SOD cites Green Acres for sliding scale insulin problems, the section of the complaint dealing with this SOD does not mention the issue even in the most general terms.  In addition, the instances described in the November 26 SOD are identical to those contained in the November 25 SOD.  We find no violations of rules related to the administration and documentation of sliding scale insulin in connection with this SOD.

4.  Department Inspection – December 26, 2002
a.  Uncorrected Deficiencies

1.  Residents Smoking

The Board alleges that Green Acres was still not in compliance with 19 CSR 30-86.022(12) in that she did not ensure that residents smoked only in a designated smoking area.


Gamble observed a resident smoking in the hallway of the facility without staff supervision.  We find that Green Acres was still not in compliance with 19 CSR 30-86.022(12) as of December 26, 2002.  Adams violated 19 CSR 73-2.095(1)(C) and (E).  She is subject to discipline under § 344.050.2(6).
2.  Fire Safety


The Board alleges that Green Acres was still not in compliance with 19 CSR 30-86.022(4) in that there was no adequate fire evacuation plan.  We have no competent evidence to 
support the Board’s allegation that she was not in compliance with 19 CSR 30-86.022(4) at that date.  Therefore, Adams is not subject to discipline for violating 19 CSR 73-2.095(1).
3.  Sliding Scale Insulin


We found a violation of 19 CSR 30-86.042(36) under the November 25 inspection based on the testimony of witnesses at the hearing and Exhibit 6.  Unlike the November 26 SOD, the instances cited in the December 26 SOD are different, but they are not corroborated by any competent evidence.  They also allegedly took place before the implementation deadline for the plan of correction, December 26, 2002.  Thus, that SOD does not support the Board’s allegation that Adams violated any rule by improperly administering or documenting sliding scale insulin, or by failing to correct a previously identified problem.  We find no violations of rules related to the administration or documentation of sliding scale insulin in connection with this SOD.

b.  Resident S.K.


The Board argues that Green Acres was in violation of 19 CSR 30-86.042(35) for failing to provide 24-hour protective oversight of S.K. because he did not receive medication on several dates.  Adams admits that S.K. did not receive his medication immediately following his return from the treatment program in Iowa, but she argues that her staff made an appointment for S.K. to see a local doctor as soon as possible.  We find no violation for failing to have medication for S.K. immediately upon his return.

Adams also admits that there were several days in December that S.K. was absent from Green Acres when medications were passed out and the staff documented that S.K. did not receive his medications.  Adams’ defense is that it was Green Acres’ policy that staff should report a resident absent at mealtime or at medication pass time to the director of nursing and that such an absence should trigger a search for the resident.  Adams and her director of nursing 
agreed that staff should have done this, and Adams’ plan of correction was to in-service her nursing staff immediately on the policy.


We find that Adams did have an adequate policy in place.  She did not violate 19 CSR 73-2.095(1)(C) and (E).

We also analyze whether Adams should be held responsible for her employees’ actions under 19 CSR 73-2.095(1)(B), which supports such a finding of responsibility unless the administrator (a) attempted to immediately correct the violation upon learning of it; (b) did not sanction the violation; and (c) did not attempt to avoid learning of the violation.


Adams took immediate action to in-service her staff and did not sanction the violation or attempt to avoid learning of it.  We find that Adams should not be held responsible for her employees’ actions under 19 CSR 73-2.095(1)(B).


Adams is not subject to discipline under § 344.050.2(6) in connection with S.K.’s incidences of missing medication.
5.  Department Inspection - February 10, 2003
a.  Resident J.K.
The Board alleges that J.K. fell sometime around midnight on January 4, 2003, and yelled for help, but was not discovered for approximately four hours.  The Board contends that this incident is cause to discipline Adams for failing to provide facility residents with protective oversight 24 hours per day as required by 19 CSR 30-86.042(35).  
Before we can determine whether cause for discipline exists in connection with this incident, we must first determine what happened.  It is uncontroverted that J.K. fell at night and spent some period of time lying on the floor; that she was badly bruised as a result of her fall; and that she was discovered by facility staff at about 4:00 a.m., who promptly called 911.  But there is a shortage of competent evidence as to how long J.K. lied on the floor without being 
discovered.  J.K. conjectured that she fell at about midnight.  However, the only evidence to establish even her conjecture is contained in the 2/10/03 SOD, to which a hearsay objection was properly interposed.  The Board’s investigator testified that she concluded that Adams violated regulations in connection with this incident, specifically “the lack of protective oversight and monitoring for that resident during the night or the lack of assistance.”
  However, on cross examination, she also admitted that she did not know what time J.K. fell, and specifically said, “I’m not testifying that she was on the floor for four hours.  I’m testifying that she said that’s what she thought.”
  We overruled Adams’ hearsay objections to the investigator’s testimony at the hearing to establish why the deficiency was found and cited in the SOD.  But Adams is correct that it is not competent to establish the time of J.K.’s fall.


Clearly, a nursing home resident is under the protective oversight of the home’s administrator and staff, and should not lie helpless on the floor undiscovered for an excessive length of time.  Adams acknowledged as much, implicitly, when she agreed at the hearing that she had to balance the resident’s right to privacy and her requirement that she “take care of the residents.”
  We know that J.K. lied on the floor for some time before she was discovered, but we simply do not know how long.  The requirement to exercise “24 hour protective oversight” of residents must be construed reasonably.  We do not reach the issue of whether a four-hour interval in checking on J.K. would violate that requirement, because we do not have sufficient evidence to establish that the interval was four hours.  The Board has not carried its burden to establish that Adams violated its regulation.  Thus, we find no cause to discipline Adams under 
§ 344.050.2(6) in connection with that incident.

B.  Incompetency and Gross Negligence

The Board alleges that Adams’ conduct constitutes incompetence and gross negligence.
  The Board argues that there is cause for discipline under § 344.050.2(5), which authorizes discipline for:

[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]


Incompetency is a general lack of, or a lack of disposition to use, a professional ability.
   Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  We have found that one incident of negligence is normally insufficient to prove incompetence.
  A single incident may show a specific lack of professional ability, but not a general lack of that professional ability.  We will determine whether Adams is incompetent based on the collective allegations.
1.  Gross Negligence


We examine each act to determine whether it constitutes gross negligence.  The Board did not ask its expert witness to testify that the acts at issue met the definition of gross negligence.  The Board asked its expert whether Adams used “the degree of skill and learning that a nursing home administrator would ordinarily use under the same or similar 
circumstances”
 – the definition of simple negligence.
  We have no expert testimony that any conduct constitutes gross negligence as defined above.  Therefore, we may only find that Adams’ conduct constitutes gross negligence if an inexperienced person could draw a fair and intelligent opinion from the facts.
  

The Board argues that Adams’ failure to ensure that an adequate fire evacuation plan or policy was enacted and followed constitutes incompetence and gross negligence in the performance of her duties as a nursing home administrator.  Leaving residents, one of which could not ambulate inside the facility during a fire drill, and failing to assist residents and having residents in wheelchairs exit onto a porch that they could not leave, are all signs that an adequate fire evacuation plan was not implemented and followed.  We find that this one instance evidences negligence, but not gross negligence, and is therefore not cause for discipline under 
§ 344.050.2(5).

The Board argues that Adams’ failure to ensure that residents received direct supervision while smoking in a resident’s room constitutes incompetence and gross negligence.  A resident who is smoking without proper supervision could present a danger to him/herself and to others. We find that this one instance evidences negligence, but not gross negligence, and is therefore not cause for discipline under § 344.050.2(5).  

The Board argues that Adams’ failure to establish and enforce adequate procedures to ensure that Green Acres staff properly monitored residents and informed a resident’s physician of changes in the condition of E.T. while continuing to administer anti-diabetic medication constitutes incompetence and gross negligence.  We determine that the Board has failed in its burden to prove that Adams’ acts or omissions with reference to E.T. constitute gross negligence.

The Board argues that Adams’ failure to establish policies and procedures to ensure that Green Acres staff provided 24-hour protective oversight of residents constitutes incompetence and gross negligence.  D.W. was missing from the facility for days without her guardian’s permission or knowledge and without adequate medication, but Adams did not know that permission or adequate medication was lacking.  No one reported to her guardian that D.W. was missing.  We find that this one instance constitutes negligence, but does not rise to the level of conscious indifference to a professional duty.  Therefore, there is no cause for discipline for gross negligence under § 344.050.2(5).

The Board argues that Adams’ failure to establish and enforce policies and procedures to ensure that Green Acres’ staff properly administered and documented administration of sliding scale insulin in the residents’ permanent records constitutes gross negligence.  We have found that sliding scale insulin was improperly administered and documented in October 2002.  Adams was responsible for having a system in place to make sure both of these were done properly.  To the extent that she did not do so, she displayed negligence, but not gross negligence, in her duties as a nursing home administrator.  There is no cause for discipline for gross negligence under 
§ 344.050.2(5).


The Board argues that Adams’ failure to correct the deficiencies cited by DHSS with regard to fire safety, smoking, medication administration, and providing 24-hour protective oversight constitutes incompetence and gross negligence.  The Board proved only that Adams failed to correct the deficiency cited for residents’ smoking.  We find that this constitutes negligence, but not gross negligence, and is not cause for discipline under § 344.050.2(5).

The Board argues that Adams’ failure to investigate allegations made by residents that T.M. abused and/or financially exploited some of the residents and failure to report the allegations to DHSS constitute incompetence and gross negligence.  Based on the evidence 
before us, we have found that Adams investigated these complaints.  While she did not report them to DHSS, she reported them to DMH.  We determine that the Board has failed in its burden to prove that Adams’ responses to resident complaints constitute incompetence or gross negligence.  We have found that Adams violated § 198.070 when she failed to report the allegation of abuse to DHSS and found that this was not cause for discipline under § 344.050.2(6).  We also determine that, particularly since she did report to a state agency, this is not gross negligence and is not cause for discipline under § 344.050.2(5).

The Board argues that Adams’ failure to ensure that Green Acres staff was informed of R.J.’s anger management problems and that unlicensed staff members were uninformed regarding proper care of resident R.J. three weeks after R.J. was admitted constitutes incompetence and gross negligence.  We have no competent evidence concerning R.J.’s anger management problems.  We have no evidence that he struck another resident.  Based on the competent evidence presented, we have found that the Green Acres staff interviewed R.J. and that he had a seizure.  We determine that the Board has failed in its burden to prove that Adams’ acts with reference to R.J. constitute incompetence or gross negligence.

As noted above, we determine that the Board has failed in its burden to prove that Adams’ acts or omissions with reference to J.K. constitute incompetence or gross negligence.
2.  Incompetence
a.  Sliding Scale Insulin

The Board argues that Adams’ failure to establish and enforce policies and procedures to ensure that Green Acres staff properly administered and documented the administration of sliding scale insulin in the residents’ permanent records constitutes incompetence.  We have found that sliding scale insulin was improperly administered and documented in October 2002.  Adams was responsible for having a system in place to make sure both of these were done 
properly.  To the extent that she did not do so, she displayed incompetence in her duties as a nursing home administrator.
b.  Pattern of Conduct


We find that the pattern of conduct illustrated in our findings and discussions above proves that Adams was incompetent in the performance of the functions or duties of her profession.  We do not find that the pattern evidences gross negligence.
3.  Cause for Discipline under § 344.050.2(5)

The Board has shown deficiencies in Adams’ performance of her duties as a nursing home administrator.  Several deficiencies were serious; many were not.  We believe Adams’ testimony that she worked 60 to 80 weeks at Green Acres.  We believe that she attempted to comply with the laws and regulations.  As we have found, the deficiencies seem to result from negligence on Adams’ part rather than intentional wrongdoing or a conscience indifference to her duties.  Adams may argue these factors as mitigating the level of discipline to impose.  We do not make that determination.  The court in Johnson, 130 S.W.3d at 643, stated:  “[T]he law leaves the severity of that discipline to the sound discretion of the Board, which is better equipped than the courts to determine the gravity of the infraction and the appropriate sanction.”


This Commission determines whether there is cause for discipline.  We determine that Adams is not subject to discipline under § 344.050.2(5) for committing acts that constitute gross negligence.  She is subject to discipline under § 344.050.2(5) for incompetence.
C.  Failing to Report

The Board argues that there is cause for discipline under § 344.050.2(13), which authorizes discipline for:

[k]nowingly failing to report abuse or neglect of a resident in a long-term facility, as required by section 198.070, RSMo, of which he has actual knowledge that it is abuse or neglect.

(Emphasis added.)  The terms “abuse” and “neglect” are defined in § 198.006, RSMo Supp. 2004, which provides:


(1) “Abuse”, the infliction of physical, sexual, or emotional injury or harm;

*   *   *


(11) “Neglect”, the failure to provide by those responsible for the care, custody, and control of a resident in a facility, the services which are reasonable and necessary to maintain the physical and mental health of the resident, when such failure presents either an imminent danger to the health, safety or welfare of the resident or a substantial probability that death or serious physical harm would result[.]
“Knowingly” means “with awareness, deliberateness, or intention.”  Rose v. State Bd. of Regis’n for the Healing Arts, 397 S.W.2d 570, 577 (Mo. 1965).


The Board failed to prove that Adams had actual knowledge of abuse or neglect.  Adams argued that she and DMH investigated and determined that there was no abuse.  The Board stated many times that it was not important to prove what T.M. did.  It was only important to prove what Adams knew and did.  However, with no proof of actual abuse, we are unable to impute knowledge of it to Adams – particularly since she affirmatively denies that there was any abuse of which she should have had knowledge.

We find no cause for discipline under § 344.050.2(13).

Summary


Adams is subject to discipline under § 344.050.2(5) and (6).  Adams is not subject to discipline under § 344.050.2(13).

SO ORDERED on September 27, 2005.



________________________________



KAREN A. WINN



Commissioner

	�Tr. at 287.  The term “dual diagnosis” was defined as having more than one mental health diagnosis such as schizophrenia and mental retardation.  Tr. at 287.





	�Adams testified that “it looked like an old plantation building[.]”  Tr. at 311.


	�Tr. at 262.


	�Tr. at 26.


	�Tr. at 338.  The word appears as “gopher” in the transcript and briefs.


	�Tr. at 342-43.


	�Tr. at 357.


	�Tr. at 368.


	�Pet’r Ex. 15 at 12.


	�An accu-check is a test in which the nurse sticks the patient’s finger to test capillary blood for blood glucose.  Tr. at 424.


	�Answer to Compl.


	�Resp. Ex. R, at B38.


	�Id.


	�Tr. at 418.


	�Pet’r Ex. 10 at B10.


	�Tr. at 419.


	�Pet’r Ex. 10 at B14.


	�Tr. at 438, 485.


	�Pet’r Ex. 10 at B10.


	�Id. at B14.


	�Id.


	�Id. at B10.


	�Because there are so many symbols in this note, we use the translation provided by Quinn in her testimony.  Tr. at 422-23 (emphasis added).


	�Tr. at 423.


	�Pet’r Ex. 10 at B10.


	�We note that the Board’s basis for its proposed findings of fact is Petitioner’s Exhibit 2, which we admitted into evidence.  But, with the parties’ agreement, we did not admit it for the truth of the matters contained in the report.


	�Answer to Compl. ¶¶ 63 and 64.


	�Id. at ¶¶ 65, 66, and 68.  We take these times from the Board’s complaint.


	�Tr. at 366.


	�Answer to Compl. ¶¶ 71-73.


	�Tr. at 366.


	�Tr. at 367.


	�Id. at 407.


	�Id. at 204.


	�Compl. at 11-12.


	�Pet’r Ex. 4 at 4.  We make this finding based on Adams’ admission of what she knew.


	�In the SOD this resident is referred to as Resident #3; in the complaint this resident is referred to as J.E.  But the dates of events and allegations are the same in the complaint, the briefs, and the testimony presented at the hearing.  Adams offered evidence and arguments indicating that she was on notice as to what was alleged as cause for discipline.  Duncan v. Missouri Bd. for Architects, Prof’l Eng’rs and Land Surv’rs, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988).





	�Tr. at 233.


	�Pet’r Ex. 4 at 7.


	�Section 621.045.  Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


	�Admitted as Petitioner’s Exhibit 15.


	�Tr. at 14-15.


	�Id. at 54-55.


	�Contrary to her position at the hearing, Adams cites Stevens’ testimony as support for the description of glucophage.  Resp. Brief at ¶ 93.


	�Sigrist v. Clarke, 935 S.W.2d 350, 357 (Mo. App., S.D. 1996).


	�See also Lamarca v. U.S., 31 F. Supp. 2d 110 (E.D.N.Y. 1998) (nurse testified as to the cumulative effect of drugs); State v. Williams, 1997 WL 254232 (Tenn. Crim. App. 1997) (nurse testified about the effects of drugs).


	�See II. Admission of DHSS’s Statement of Deficiencies, supra.


	�Tr. at 43.


	�See State v. Debler, 856 S.W.2d 641, 648 (Mo. banc 1993) (utterance was not due to the shock of the murder, but the emotional impact of talking about it to his mother).


	�Tr. at 190-91.


	�The Board quoted subsection (12), but mentioned “surveys and things,” which are addressed in subsection (11).  Tr. at 191.


	�Id. at 315.


	�Id. at 47-48.


	�We cite the regulations in effect at the time of the conduct.


	�Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 638 (Mo. App., W.D. 2004).


	�It is easy to sympathize with a failure to force infirm residents to go out into the rain.  Adams also testified that previous inspectors had indicated to Adams that it was sufficient for the residents to go to the porch.  Tr. at 360.


	�Section 198.006(1), RSMo Supp. 2004.


	�Section 198.006(4), RSMo Supp. 2004. 


	�The only evidence Adams offered about a DMH investigation is a letter dated May 23, 2003, in which DMH rescinded its initial finding of verbal abuse with regard to T.M.  Resp. Ex. P.  This letter does not address the alleged financial abuse of C.D.


	�Adams testified that D.W. and her boyfriend “pitched a tent out, kind of out in the wilderness, right there close, and they stayed there.”  Tr. at 370.





	�Pt’r Ex. 15 at 12.


	�Resp. Ex. R.


	�Pt’r Ex. 10 at B8.


	�The Board makes a strange argument that Green Acres staff charted various events in E.T.’s life but did not chart his nausea.  Adams’ staff used “problem oriented” charting.  However, there would necessarily be some times when staff would chart, perhaps on a monthly basis, to affirm for the record that E.T. was still in the facility.  The one example of problem oriented charting is the August 26 note when E.T. had a minor confrontation with another resident.





	�Tr. at 133.





	�Id. at 457.


	�Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  


	�Duncan, 744 S.W.2d at 538-39.


	�Id. at 539.


	�In re J.M.S., 83 S.W.3d 76, 86 (Mo. App., W.D. 2002).  





	�Duncan, 744 S.W.2d at 539.





	�It is relevant to note additional deficiencies in the complaint here.  The only competent evidence of deficiencies relevant to the sliding scale insulin issue relates to the November 25 SOD.  The Board’s brief argues that these deficiencies establish a violation of 19 CSR 30-86.042(36):  “Residents shall receive proper care to meet their needs.  Physician orders shall be followed.”  Paragraph 13 of the complaint states that the November 25 SOD reported a Class I deficiency of 19 CSR 30-86.042(36) “for failure to ensure that facility residents receive adequate supervision (a paraphrase of a different rule) as more fully set forth in Paragraphs 15 through 81” – all of which relate to the hypoglycemic resident who died, E.T. – not the sliding scale insulin residents.





	�Lane v. State Comm. of Psychologists, 954 S.W.2d 23, 25 (Mo. App., E.D. 1997).


	�Tr. at 452-53.


	�Adams’ system of documentation was inadequate as well, and is referenced as such in her brief.  However, 19 CSR 30-86.042(36) does not seem to encompass documentation.  Although 19 CSR 30-86.042(50) could be read to do so, the complaint contains no mention of this regulation in connection with the November 25 SOD.


	�Tr. at 241.


	�Id. at 249.


	�Id. at 375.


	�In its complaint, the Board also alleges that there is cause for discipline for repeated negligence.  This is not a ground for discipline under § 344.050.2(5) or any other subdivision of § 344.050 that was cited.





	�Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).  





	�Duncan, 744 S.W.2d at 533.





	�State Bd. of Regis’n for the Healing Arts v. Moheet, No. 01-0064 HA (June 20, 2002); State Bd. of Regis’n for the Healing Arts v. Swanson, No. 99-1039 HA (Sept. 12, 2001).  For this proposition, we cited an unpublished decision, Bever v. State Bd. of Regis’n for the Healing Arts, 2001 WL 68307 (Mo. App., W.D. Jan. 30, 2001), cause ordered transferred to Supreme Court, (March 27, 2001), rehearing denied, (March 27, 2001).


	�Tr. at 126-54. 


	�Thiel v. Miller, 164 S.W.3d 76, 82 (Mo. App., W.D. 2005). 


	�Perez v. State Bd. of Regis’n for the Healing Arts, 803 S.W.2d 160, 164 (Mo. App., W.D. 1991).





18
52

