Before the

Administrative Hearing Commission

State of Missouri

JUDY S. PARKER,
)



)



Petitioner,
)




)


vs.

)

No. 02-1386 RI




)

DIRECTOR OF REVENUE, 
)




)



Respondent.
)

DECISION


We grant the Director of Revenue’s motion to dismiss the complaint because the Director’s certificate of tax lien is not appealable to this Commission, and Judy S. Parker did not timely appeal the Director’s final decisions.  

Procedure


On September 3, 2002, Parker filed a complaint challenging the Director’s certificate of lien notice, dated July 30, 2002, imposing a lien for 1995 and 1996 taxes due.  Parker also filed a motion for stay, requesting that we stay the Director’s collection actions.  Parker asserts that she did not receive the notice until August 19, 2002.  


On September 6, 2002, we issued an ordering granting a temporary stay, and allowed the Director until September 13, 2002, to file a response.  On September 13, 2002, the Director filed a response and a motion to dismiss for untimely filing.  

Findings of Fact 

1. On March 31, 1998, the Director issued a notice of deficiency assessing Missouri income tax, additions, and interest against Parker for 1995.  The Director issued a final decision for 1995 on June 23, 1998, stating that Parker had not filed a protest.  

2. On April 28, 1998, the Director issued a notice of deficiency assessing Missouri income tax, additions, and interest against Parker for 1996.  The Director issued a final decision for 1996 on July 21, 1998, stating that Parker had not filed a protest.  

3. The Director issued a certificate of tax lien for 1995 and 1996, dated July 30, 2002.  

Conclusions of Law

Section 621.050.1
 provides:


Except as otherwise provided by law, any person or entity shall have the right to appeal to the administrative hearing commission from any finding, order, decision, assessment or additional assessment made by the director of revenue.  Any person or entity who is a party to such a dispute shall be entitled to a hearing before the administrative hearing commission by the filing of a petition with the administrative hearing commission within thirty days after the decision of the director is placed in the United States mail or within thirty days after the decision is delivered, whichever is earlier. . . .

Section 143.902.1 provides:  


In any case in which any assessment of tax, interest, additions to tax or penalty imposed under sections 143.005 to 143.998 has been made and has become final, the director of revenue may file for record in the recorder’s office of any county in which the taxpayer owing such tax, interest, additions to tax or penalty resides, owns property or has a place of business, a certificate of lien specifying the amount of the tax, interest, additions to tax or penalty due and the name of the taxpayer liable for the same. . . .

Section 143.611.3 provides for the issuance of the notice of deficiency.  Section 143.621 provides that the notice of deficiency shall constitute a final assessment as to any amounts to which the taxpayer has failed to file a protest with the Director.  In this case, the Director issued final decisions for 1995 and 1996.  The assessments have long been final.  We do not believe that section 621.050.1 contemplates an appeal in this type of situation.  In order for the Director to carry out the provisions of section 143.902.1 in filing a certificate of tax lien, there must be some finality to the assessment.  Therefore, we conclude that we do not have jurisdiction over this case, where the assessments have become final and the Director has issued a certificate of tax lien.  


However, Parker has offered to file the returns for periods at issue, and the Director has agreed to examine the returns.  Therefore, the parties may be able to resolve their dispute, and are encouraged to do so.  We grant the Director’s motion to dismiss. 


SO ORDERED on September 19, 2002.



________________________________



KAREN A. WINN 



Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri.  
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