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)
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DECISION

We dismiss the appeal of Kim Heise, DVM, because she filed it too late for us to have jurisdiction.
Explanation

Heise applied to the Missouri Veterinary Medical Board (“the Board”) for a veterinary facility permit.  The Board denied her application by letter mailed by certified mail, return receipt requested, on May 18, 2005.  Heise received the letter on May 26, 2005.  The letter advised Heise:
If you wish to contest the Board’s decision regarding your application, you must file a written complaint with the Missouri Administrative Hearing Commission . . . within thirty days after the delivery by certified mail of this denial letter.

We received Heise’s written appeal at our office on July 8, 2005.


On August 1, 2005, the Board filed a motion to dismiss, stating that we lack jurisdiction of the appeal because Heise filed it untimely.

Section 340.210.3(5)
 provides that the Board has the power to:

[i]ssue permits to . . . any veterinary facility utilized by any practicing veterinarian or from which the practice of veterinary medicine is conducted.  
Section 340.264.1 provides that the Board: 
may refuse to issue any . . . permit . . . required pursuant to sections 340.200 to 340.330 . . . .  The Board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.  
Section 621.120 provides that a denied applicant: 
may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission.  
When the terms “delivery” and “mailing” are used together, delivery refers to delivery other than by mailing, otherwise the term “mailing” would be meaningless.  R.B. Industries v. Goldberg, 601 S.W.2d 5, 6 (Mo. banc 1980).  Accordingly, Heise must have filed her appeal within 30 days after the date the letter was mailed, May 18, 2005.  The 30th day is June 17, 2005.  Section 621.205 provides that Heise’s appeal is filed when we receive it.  We received Heise’s appeal on July 8, 2005, more than thirty days after May 18, 2005.  

The Board's denial letter erroneously informed Heise that she had 30 days after the “delivery” of the denial letter to her to file her appeal.  As we explained above, this is wrong; it is 30 days from the date of mailing.  However, this mistake did not harm Heise because she filed 
the appeal beyond even 30 days from May 26, 2005, when the Board’s letter was delivered.  Suglio v. Director of Revenue, 879 S.W.2d 753, 754 (Mo. App., E.D. 1994).  

In response to the Board's motion to dismiss, Heise contends:

In accordance with 1 CSR 15-3.320 (2) Computation of Time, “The commission may extend the time set by these rules or by order of the commission either before or after the time period has expired.” (Effective No. 30, 2004).  Therefore, failure to file a complaint timely does not deprive the Commission of jurisdiction.  The Commission has the authority to grant an extension of the time set by the rules, or by order of the Commission, to consider a complaint, even if the 30-day requirement has not been met.

The cited regulation does not apply because the 30-day deadline for filing Heise’s appeal was not set by Commission regulation or order, but by § 621.120, a statute enacted by the legislature.  Because § 621.120 makes no provision for late filing and does not recognize any exceptions for filing out of time, our only recourse is to dismiss Heise’s appeal.  Thomas v. St. Martin’s Childcare Center, 127 S.W.3d 704, 705 (Mo. App., E.D. 2004).

SO ORDERED on August 25, 2005.



________________________________



KAREN A. WINN 


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.





PAGE  
3

