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)




)
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)

DECISION


Upon reconsideration, we affirm our order of July 27, 2005, and incorporate it into this final decision.  Pursuant to the voluntary dismissal filed by the Missouri Real Estate Commission (“the MREC”), we dismiss the remaining charges on which we did not find cause for discipline.
Procedure


On July 27, 2005, we issued our order granting part of the MREC’s motion for summary determination.  We concluded that Rex O. Buff’s license is subject to discipline on some, but not all, charges in the complaint.  On August 8, 2005, Buff filed a motion to reconsider our order.  On August 15, 2005, the MREC filed a response to the motion to reconsider, and a motion to dismiss the charges on which we did not find cause for discipline in our order.
  
Findings of Fact


We incorporate by reference the findings of fact in our order of July 27, 2005, into this final decision.
Conclusions of Law 


We incorporate by reference the conclusions of law in our order of July 27, 2005, into this final decision.
1.  Motion to Reconsider


Buff asks us to reconsider our order finding cause for discipline under § 339.100.2(17)
 for committing an offense involving moral turpitude.  Buff pled guilty to the offense of leaving the scene of a motor vehicle accident as defined in § 577.060:


1.  A person commits the crime of leaving the scene of a motor vehicle accident when being the operator or driver of a vehicle on the highway or on any publicly or privately owned parking lot or parking facility generally open for use by the public and knowing that an injury has been caused to a person or damage has been caused to property, due to his culpability or to accident, he leaves the place of the injury, damage or accident without stopping and giving his name, residence, including city and street number, motor vehicle number and driver’s license number, if any, to the injured party or to a police officer, or if no police officer is in the vicinity, then to the nearest police station or judicial officer.

*   *   *


3.  Leaving the scene of a motor vehicle accident is a class A misdemeanor, except that it shall be a class D felony if the accident resulted in:


(1) Physical injury to another party; or

(2) Property damage in excess or one thousand dollars; or

(3) If the defendant has previously pled guilty to or been found guilty of a violation of this section.

(Emphasis added.)

Buff continues to argue that we should consider his conduct, and not the crime itself, to determine whether the offense is one involving moral turpitude.  For the reasons stated in our prior order, we disagree.
  The case that Buff cites, Chanmouny v. Ashcroft, 376 F.3d 810 (8th Cir. 2004),
 supports the position that we should consider the offense rather than the underlying conduct.  The court stated:
In deciding whether a crime involves moral turpitude, we must first examine the statute itself to determine whether the inherent nature of the crime involves moral turpitude.  If the statute defines a crime in which moral turpitude necessarily inheres, then the conviction is for a crime involving moral turpitude for immigration purposes, and our analysis ends.  However, if the statute contains some offenses which involve moral turpitude and others which do not, it is to be treated as a “divisible” statute, and we look to the record of conviction, meaning the indictment, plea, verdict, and sentence, to determine the offense of which the respondent was convicted.

Id. at 812 (citations omitted).  Despite the dissenting judge’s position that courts should look at the individual circumstances surrounding the offense, the court in Marciano v. Immigration and Naturalization Serv., 450 F.2d 1022 (8th Cir. 1971), considered the elements of the offense to determine whether the offense involved moral turpitude.  Id. at 1025.

The circumstances in Buff’s case may not indicate a bad intent, but we consider the offense, not Buff’s conduct, in determining whether there is cause for discipline under 
§ 339.100.2(17) for committing a crime involving moral turpitude.
Buff argues that the offense does not involve moral turpitude because one could commit the crime by a driver’s car picking up a pebble and cracking a windshield.  Buff did not plead guilty to anything so trivial under § 577.060.1.  Buff pled guilty to the felony of leaving the scene of an accident under 577.060.3:  knowingly leaving the scene of an accident resulting in physical injury to another party, or property damage in excess or one thousand dollars.  It would also be a felony if he had previously pled guilty to or been found guilty of a violation of this section.


Looking at the offense itself – felony leaving the scene of an accident – and not Buff’s conduct, we affirm our prior order and find cause for discipline under § 339.100.2(17) for committing a crime involving moral turpitude.

2.  Dismiss Remaining Charges

The MREC states that it does not intend to proceed to hearing on the remaining allegations in its complaint, and dismisses them.
Summary


We affirm our order of July 27, 2005, and find cause to discipline Buff under 
§ 339.100.2(17).  We find no cause for discipline under § 339.100.2(18).  The MREC dismisses the remaining charges.  We will certify our record to the MREC in 30 days.

SO ORDERED on August 23, 2005.



________________________________



KAREN A. WINN



Commissioner

	�Regulation 1 CSR 15-3.440(2)(B)2 provides for voluntary dismissal.


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.  Section 339.100 was amended in 2004 by HB 985.  We analyze this case under § 339.100, RSMo 2000, as that was the law in effect when the relevant conduct occurred.  Comerio v. Beatrice Foods, 595 F. Supp. 918, 920-21 (E.D. Mo. 1984); § 1.170.


	�Order Granting Summary Determination in Part, at 6-8 (July 27, 2005).





	�The MREC argues that such federal cases are not relevant in our licensing cases.  But most of the federal cases use a definition of “moral turpitude” that is identical to that set forth in In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  We use these federal cases as guidance as to what crimes have been considered crimes involving moral turpitude and how this is determined.
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