Before the

Administrative Hearing Commission

State of Missouri

BARELY LEGAL, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 05-0417 LC



)

SUPERVISOR OF LIQUOR CONTROL,
)




)



Respondent.
)

DECISION


The Supervisor of Liquor Control (“the Supervisor”) has not shown that Barely Legal, Inc. (“BL”) is subject to discipline because the Supervisor offered no evidence that that there is cause for discipline. 
Procedure


On March 28, 2005, BL filed an appeal of the Supervisor’s decision to suspend its license or to impose a fine for four counts of lewdness.  On July 18, 2005, we held a hearing on the appeal.  Assistant Attorney General David Barrett represented the Supervisor.  BL made no appearance.  Our reporter filed the transcript on August 17, 2005.
Findings of Fact

1. On July 18, 2005, we held a hearing on BL’s complaint.  BL made no appearance.  
2. At the hearing, the Supervisor declined to offer any evidence.  He made a motion to dismiss the case because the complaint was not filed by an attorney.  We denied that motion at the hearing.

3. The Supervisor also offered a motion to dismiss the case for failure to prosecute and a motion to decide the case on the pleadings.  
Conclusions of Law 


We have jurisdiction to hear BL’s complaint.
  The Supervisor alleges that there is cause for discipline under § 311.660(6) for violation of regulations, but presented no evidence of conduct that would support this allegation.


At the hearing, in response to BL’s failure to appear, the Supervisor offered a motion to dismiss the case for failure to prosecute and a motion to decide the case on the pleadings.

A.  Failure to Prosecute


This Commission has the authority to dismiss a case for failure to prosecute.
  However, in this case the Supervisor has the burden to prove that the licensee has committed an act for which the law allows discipline.
  In Heidebur v. Parker, 505 S.W.2d 440 (Mo. App., St.L.D. 1974), the court found that, although the case was styled as an appeal from a decision 
discharging a police officer, it was the agency that was attempting to deprive him of a property right.  Thus, the agency had the burden of proof.  Id. at 444.
  


The Supervisor does not dispute that he bears the burden of proof.  However, he offers no evidence upon which we can find facts that constitute cause for discipline.  We deny the Supervisor’s motion to dismiss for failure to prosecute.
B.  Judgment on the Pleadings

Under § 536.073.3,  RSMo 2000, our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the pleadings establish facts that (1) BL does not dispute and (2) entitle the Supervisor to a favorable decision.  

The pleadings in this case consist of the complaint, with the Supervisor’s orders attached, and the answer, with the Supervisor’s orders and factual assertions attached.
  In its complaint, BL does not admit to any of the allegations, but instead argues that the Supervisor’s orders “are not supported by competent facts and evidence[.]”  The Supervisor’s orders and factual assertions provide notice of what conduct is alleged to be cause for discipline, but are not proof of such conduct.

Because the pleadings do not establish any facts, we deny the motion for determination on the pleadings.  
Summary


In a license discipline case, this Commission hears evidence, makes findings of fact, and determines whether, under the law, there is cause for discipline under those facts.  Based on the pleadings and lack of evidence presented at the hearing, we do not find cause to discipline BL’s license.

SO ORDERED on August 25, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Filing an appeal from the Supervisor’s decision is not the practice of law.  See Department of Social Servs. v. Administrative Hearing Comm’n, 814 S.W.2d 700 (Mo. App., W.D. 1991).





	�Section 621.045, RSMo 2000.





	�Tr. at 3-4.





	�Eleven Star, Inc. v. Director of Revenue, 764 S.W.2d 521, 522 (Mo. App., W.D. 1989).  





	�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


	�See also Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989) (burden of proof for license revocation was on the Real Estate Commission and remained there); Smarr v. Sports Enterprises, 849 S.W.2d 46, 48 (Mo. App., W.D. 1993) (the Supervisor of Liquor Control met his burden of proving that the licensee permitted a minor to consume alcoholic beverages); and State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000) (the Board of Nursing adduced no evidence that a nurse intentionally possessed drugs, so there was no cause to discipline her license).





	�Regulation 1 CSR 15-3.425(1)(B) allows us to impose a sanction for failure to appear at a hearing, and under Regulation 1 CSR 15-3.425(2)(B), that sanction could include deeming the opposing party’s pleading admitted.  The Supervisor did not ask us to sanction BL under these regulations.
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