Before the

Administrative Hearing Commission

State of Missouri

KATRINA M. ZLATARIC,
)



)



Petitioner,
)




)


vs.

)

No. 09-0248 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

MO HEALTHNET DIVISION, 
)




)



Respondent.
)

DECISION


Katrina Zlataric is not subject to a MOHealthNet sanction or retroactive suspension of participation in the MO HealthNet program.  She did not practice with a lapsed registered nursing license.  The Department of Social Services, MO HealthNet Division (“the Department”) is ordered to repay any amount that has already been recouped.  
Procedure


Zlataric filed her petition on February 18, 2009.  On October 23, 2009, we convened a hearing on the petition.  Scott Pool and Jared Craighead, with Gibbs, Pool and Turner, P.C., represented Zlataric.  Assistant Attorney General Thais Ann Folta represented the Department.  The reporter filed the transcript on November 23, 2009.   
Findings of Fact


1.  Zlataric is a licensed adult nurse practitioner (“ANP”) certified to provide MO HealthNet (formerly known as Medicaid) services and employed by Advanced Psychiatric Services, P.C. ("APS").  Zlataric practices in the field of psychiatry.  In the performance of her job duties, Zlataric regularly travels to nursing homes and boarding homes for the mentally ill and provides regular medical care and treatment to these patients.  Zlataric’s practice requires her to travel throughout the state of Missouri.  

2.  Zlataric practices pursuant to a collaborative practice agreement with BunTee Co., Jr., M.D, a physician at APS.   
3.  Zlataric was a salaried employee of APS.  All MO HealthNet claims for services performed by Zlataric were submitted for billing under APS’s billing provider number, which differed from Zlataric’s performing provider number.  Payment by the Department for services provided by Zlataric was made to APS.  Zlataric was not paid any money from the MO HealthNet program.
4.  In 2007, Zlataric did not receive her registered nurse renewal form from the State Board of Nursing (“the Board”).  Upon subsequent investigation, Zlataric discovered that her renewal was not forwarded to her current address.  Zlataric had moved and had filed a forwarding address form with the United States Post Office.  The Board changed its policy around the time period in question and no longer allowed renewal notices to be forwarded to an address left with the Post Office, whereas forwarding of such notices had been allowed in the past.

5.  On at least two prior occasions, Zlataric had moved to an address different from the one that the Board had on file, and those notices were forwarded to the address she had given the Post Office.

6.  Zlataric obtained her ANP certification in 2004, and the renewal period for ANP recertification is five years as opposed to the two-year renewal requirements for RN licensure.  Zlataric was current on all continuing education and recertification requirements in her advanced practice nursing clinical specialty area at all relevant times.  
7.  When Zlataric did not receive her renewal from the Board in 2007, she believed that it was not necessary to renew her RN status every two years because her ANP certification was active and was due for renewal every five years.

8.  Due to her failure to receive a renewal notice from the Board and her belief that her ANP certification was sufficient to cover her RN certification, Zlataric’s RN license lapsed after April 30, 2007, through November 15, 2007.

9.  Zlataric was first made aware of the lapse on November 14, 2007.  She immediately ceased providing any medical services to patients and contacted the Board to correct the lapse.  On November 14, 2007, Zlataric overnighted the necessary information to the Board to have her RN license reinstated.  Zlataric’s RN status was reinstated on or about November 19, 2007.  Zlataric did not examine, treat or perform any professional service during the period of November 14 through 19, 2007.  
10.  The renewal of Zlataric’s RN license was ministerial and the only condition precedent to renewal was payment of a $60 fee.

11.  By letter dated January 22, 2009, the Department informed Zlataric that it was retroactively suspending her provider number from April 30, 2007, through November 15, 2007, and that it would conduct a review to determine if there was an “overpayment.”


12.  By letter dated February 6, 2009, the Department set forth the results of its review in a notice, assessing an overpayment of $79,365.92 against Zlataric based on the fact that her RN 
license had been lapsed from April 30, 2007, through November 15, 2007.  This involved 3,408 claims for a total of 827 patients.      

13.  The Department imposed a sanction of $79,365.92 and informed Zlataric that she could elect to pay back the money or have it withheld from current or future payments.  The Department had suspended its attempts to recoup the money as of the date of the hearing.

14.  On February 19, 2008, after investigation, the Board issued a letter of concern regarding the failure to timely renew, but determined that Zlataric was not subject to any discipline as a result of the lapse.  A letter of concern by the Board is not considered “discipline” by that body and is not a public record.  No further action, disciplinary or otherwise, has been taken by the Board incident to this allegation of failure to timely renew and/or pay a $60 fee to renew Zlataric’s RN license.  

15.  Zlataric never had any nursing license lapse prior to nor since this incident.  Zlataric has no prior or present disciplinary history.  No peer review group, licensing board or professional review organization has taken any action or made any recommendations regarding Zlataric keeping substandard medical records, negligently or carelessly performing treatment or services, or placed Zlataric under restrictions or on probation.  

16.  Zlataric has no medical malpractice claims history, settlements, verdicts or any other history that reflects a lack of professional competency or integrity.

17.  Zlataric has never been accused of or found to have engaged in improper billing practices or treatment practices.  

18.  Zlataric has not engaged in any conduct whereby substandard services were rendered to the Department or where there were circumstances such that Zlataric’s behavior could have caused or contributed to inadequate or dangerous medical care. 

19.  Zlataric has no history of prior violations of any professional standards.   

20.  Zlataric has no history of prior MO HealthNet violations, sanctions, or mandated attendance at provider education sessions.

21.  An inspector from the Department of Health and Human Services and investigator for Medicaid fraud interviewed Zlataric and concluded that no action should be taken against Zlataric.  

Conclusions of Law


We have jurisdiction over the complaint.
  The grounds for denying payment appear in the Department’s second amended answer.
  Zlataric has the burden of proof.
  Zlataric’s complaint vests us with the same degree of discretion that the Department exercised.
  
I.  Equitable Arguments


Zlataric argues that the Department is barred by doctrines of laches and estoppel because it waited an unreasonable amount of time to take action for alleged violations that occurred in 2007.  Laches and estoppel are equitable remedies.  This Commission, as an administrative tribunal, may only apply the law as written and does not have jurisdiction to enforce or propound principles of equity.
  
II.  Grounds for Sanctions Under the Department’s Regulations

The Department’s second amended answer cites Regulation 1 CSR 70-3.020(3)(H), which provides: 

The single state agency, at its discretion, may deny or limit an applying provider’s enrollment and participation in the Missouri 
Title XIX Medicaid Program for any one (1) of the following reasons: 

*   *   * 

(H) Any termination, removal, suspension, revocation, denial or consented surrender or other involuntary disqualification of any license, permit, certificate or registration related to the applying provider’s business or profession in Missouri or any other state of the United States.  Any such license, permit, certificate or registration which has been denied or lost by the provider for reasons not related to matters of professional competence in the practice of the applying provider’s profession, upon proof of reinstatement, shall not be considered by the agency in its decision to enroll the applying providers unless the conduct is harmful or dangerous to the mental or physical health of a patient[.]

The Department also cites Regulation 13 CSR 70-3.030(3), which provides: 

Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

18.  Being formally reprimanded or censured by a board of licensure or an association of the provider’s peers for unethical, unlawful or unprofessional conduct; any termination, removal, suspension, revocation, denial, probation, consented surrender or other disqualification of all or part of any license, permit, certificate or registration related to the provider’s business or profession in Missouri or any other state or territory of the United States[.]


Zlataric received a letter of concern from the Board.  She did not receive any formal reprimand, censure, or discipline of her nursing license.  However, she received an “involuntary disqualification” when her nursing license lapsed.  Therefore, the Department had, and now this Commission has, the discretion to deny or limit her participation in the MO HealthNet program or to impose sanctions.

Zlataric argues that the Board has exclusive jurisdiction over enforcement of the nursing practice act and that the Department lacks the authority to impose sanctions different from or greater than the Board.  Duly promulgated regulations have the force and effect of law.
  We must apply the Department’s regulations because they are not contrary to any statute.


Zlataric also argues that res judicata and collateral estoppel preclude the Department from seeking sanctions against her because the Board has made a determination to issue a letter of concern and has not sought other sanctions against her.  The doctrine of res judicata operates to bar any claim that was previously litigated between the same parties or those in privity with them.
  Res judicata is applicable upon “the concurrence of four elements:  (1) identity of the thing sued for; (2) identity of the cause of action; (3) identity of the persons or parties to the action; and (4) identity of the quality or status of the person for or against whom the claim is made.”
  Collateral estoppel, or issue preclusion, bars relitigation of issues that were necessarily and unambiguously decided in a prior proceeding.
  Unlike res judicata, collateral estoppel applies to issues that are being relitigated even though the prior lawsuit raised a different cause of action.
  Collateral estoppel does not require the identity of claims and may be asserted by strangers to the original action.
  In determining whether collateral estoppel applies, courts must consider whether:  (1) the issue decided in the prior case was identical to that in the present action; (2) the prior suit resulted in a final judgment on the merits; (3) the party against whom the doctrine is asserted participated as a party or in privity with a party to the prior adjudication; and (4) the party against whom collateral estoppel is asserted had a full and fair opportunity to 
litigate the issue.
  The issue before the Board – whether to discipline Zlataric’s license – is not the same issue that is before this Commission.  The Department, and now this Commission, is entitled to impose sanctions under the Department’s regulations and is not precluded by any action or inaction on the part of the Board.   

The Department also cites other portions of Regulation 13 CSR 70-3.030(3)(A) providing for sanctions: 

1.  Presenting, or causing to be presented, for payment any false or fraudulent claim for services or merchandise in the course of business related to MO HealthNet[.]

The Department does not dispute that Zlataric provided all services for which she billed.  There is no evidence that the claims were false or fraudulent.
7.  Breaching of the terms of the MO HealthNet provider agreement o[r] any current written and published policies and procedures of the MO HealthNet program (Such policies and procedures are contained in provider manuals or bulletins which are incorporated by reference and made a part of this rule as published by the Department of Social Services, MO HealthNet Division, 615 Howerton Court, Jefferson City, MO  65109, at its website www.dss.mo.gov/mhd, October 1, 2007.  This rule does not incorporate any subsequent amendments or additions.) or failing to comply with the terms of the provider certification on the MO HealthNet claim form[.]

There is no evidence as to the terms of the MO HealthNet provider agreement or any written and published policies and procedures of the MO HealthNet program.  

12.  Violating any laws, regulations or code of ethics governing the conduct of occupations or professions or regulated industries.  In addition to all other laws which would commonly be understood to govern or regulate the conduct of occupations, professions or regulated industries, this provision shall include any violations of the civil or criminal laws of the United States, or Missouri or any other state or territory, where the violation is reasonably related to the provider’s qualifications, functions or duties in any licensed or 
regulated profession or where an element of the violation is fraud, dishonesty, moral turpitude or an act of violence[.]

The Department cites Regulation 20 CSR 2200-4.100(2)(A), which provides that RNs who are certified nurse practitioners applying for recognition for eligibility to practice as an APN shall hold a current license to practice in Missouri as an RN.  This regulation sets forth the requirements for becoming recognized as an APN and states nothing as to the continuing requirements to stay recognized as an APN.

13.  Failing to meet standards required by state or federal law for participation (for example licensure). 

There is no evidence as to the standards required by state or federal law for participation in the MO HealthNet program.  However, the regulation cites licensure as an example.  Therefore, we conclude that by allowing her license to lapse, Zlataric failed to meet the standards required by state or federal law for participation in the MO HealthNet program.    

IV.  Degree of Sanction
The Department had, and now this Commission has, discretion as to the degree of sanction:

The decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency.[
]

Regulation 13 CSR 70-3.030(4) provides:  

Any one (1) or more of the following sanctions may be invokved against providers for any one (1) or more of the program violations specified in section (3) of this rule:  

*   *   * 

(B) Termination from participation in the MO HealthNet program for a period of not less than sixty (60) days nor more than ten (10) years; 

(C) Suspension of participation in the MO HealthNet program for a specified period of time; 

(D) Suspension or withholding of payments to a provider;

*   *   *

(F) Recoupment from future provider payments;

*   *   *

(M) Retroactive denial of payments[.
]

Regulation 13 CSR 70-3.030(5)(A) provides:  
The following factors shall be considered in determining the sanction(s) to be imposed: 
1.  Seriousness of the offense(s)--The state agency shall consider the seriousness of the offense(s) including . . . whether substandard services were rendered to MO HealthNet participants, or circumstances were such that the provider's behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious;
2.  Extent of violations--The state MO HealthNet agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred. The MO HealthNet agency may calculate an overpayment or impose sanctions under this rule by reviewing records pertaining to all or part of a provider's MO HealthNet claims[;]
3.  History of prior violations--The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke sanctions.  If the history includes a prior imposition of sanction, 
the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature;

4.  Prior imposition of sanctions--The MO HealthNet agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the MO HealthNet program, any other governmental medical program, Medicare or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection;
5.  Prior provision of provider education--In cases where sanctions are being considered for billing deficiencies only, the MO HealthNet agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and 
prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency's decision to invoke severe sanctions; and
6.  Actions taken or recommended by peer review groups, licensing boards or Professional review Organizations (PRO) or utilization review committees—Actions or recommendations by a provider’s peers shall be considered as serious if they involve a determination that the provider has kept or allowed to be kept, substandard medical records, negligently or carelessly performed treatment or services, or, in the case of licensing boards, placed the provider under restrictions or on probation.  


Zlataric’s “offense” was not serious in that no financial harm to the program resulted and no substandard services were rendered to patients.  The extent of the violations was fairly long in that Zlataric’s license was lapsed for over six months.  There were numerous claims and patients involved, and the dollar amount – a total of $79,365.92 – is high.  However, Zlataric had no history of prior violations or sanctions, and the Board imposed no discipline on Zlataric; it only issued a letter of concern.  

In light of our consideration of these factors, we conclude that no sanction or retroactive suspension of participation in the program is warranted.  No intentional wrongdoing or financial harm occurred.  The Department has made no argument nor presented any evidence that Missouri’s participation in the federal Medicaid program would be affected by this technical violation.    

V.  Constitutional Argument


Zlataric argues that the Department failed to afford her adequate procedural rights before depriving her of a protected property interest in her MO HealthNet provider number.  She argues that her constitutional rights to due process have been violated.  She further argues that she never received adequate due process protection to determine whether her license should have been considered lapsed by the Board.  

This Commission does not have jurisdiction to determine constitutional questions,
 and we have resolved the case by exercising our discretion and declining to impose sanctions under the Department’s regulations.  
Summary


Zlataric is not subject to sanction or retroactive suspension of participation in the program.  The Department must repay Zlataric any money that it has already recouped.  


SO ORDERED on March 24, 2010.



______________________________



NIMROD T. CHAPEL, JR.



Commissioner
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