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)




)
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)

DECISION


Luke M. Zimmerman is liable for use tax in the amount of $3,708.23, additions to tax in the amount of $185.41, and accrued interest, for taxable out-of-state purchases made from 
June 1, 2004, through March 31, 2006.
Procedure


On February 9, 2010, Zimmerman filed a complaint challenging the Director of Revenue’s (“Director”) assessments of use tax and statutory interest.  We convened a hearing on July 1, 2010.  Zimmerman appeared pro se.  John Griesedieck represented the Director.  The case became ready for our decision when the last written argument was due on October 5, 2010.
Findings of Fact
1. At all relevant times, Zimmerman was a Missouri contractor providing excavation and piping services through a partnership between Zimmerman and his brother.  
2. The Director conducted a sales, use, and withholding tax audit of Zimmerman in 2009.
3. Zimmerman fully cooperated with the Director during the audit and made all existing books and records available for review by the Director.

4. The Director did not review all books and records made available by Zimmerman.  Instead, the Director’s audit plan was to only review invoices from 2007 and 2008 because “the taxpayer does not have a lot of invoices, therefore, a two year sample should be able to be examined in one day.”

5. The Director expended a total of 41.25 hours on the audit.

6. On April 29, 2009, Zimmerman signed Form 701-U, a Waiver of Statute of Limitations Pertaining to Use Tax for the period from April 1, 2004, to March 31, 2009.

7. The Director determined that Zimmerman did not owe sales or withholding tax for the audited periods.
8. The Director determined that Zimmerman owed use tax on out-of-state purchases for the period from June 1, 2004, to March 31, 2009.
9. Zimmerman had not filed use tax returns for the period from June 1, 2004, to  March 31, 2009.

10. Prior to the Director’s audit, Zimmerman was unaware of the existence of a use tax or that he was required to file use tax returns with the Director.

11. Zimmerman paid all use tax liabilities determined by the Director to be owed for the period from April 1, 2006, to March 31, 2009.
12. Zimmerman did not pay any use tax liabilities determined by the Director to be owed for the period from June 1, 2004, to March 31, 2006.
13. The Director used two methods to determine the total amount of use tax due for the five-year audit period:  (a) a two-year sample of purchase invoices was used to project taxable purchases of non-fixed assets for the entire five-year audit period; and (b) a review of Zimmerman’s depreciation schedules for the entire five-year audit period was used to identify taxable purchases of fixed assets.

14. The Director examined purchase invoices from January 1, 2007, through
December 31, 2008, to determine untaxed purchases subject to use tax for that period.  Fixed assets were excluded from this two-year sample.  The total of taxable purchases was then divided by the number of months examined to arrive at an average monthly purchase amount subject to use tax.  This average was then applied to each month for the entire five-year audit period.  Records for earlier periods were not examined to check the accuracy of the monthly average over time.
15. The Director also examined Zimmerman’s depreciation schedules to identify purchases of fixed assets during the five-year audit period.  The purchase of a fixed asset during the audit period was held subject to tax unless Zimmerman produced an invoice demonstrating payment of tax on the purchase.    

16. The Director then determined the total use tax liability for each month of the audit period by multiplying the use tax rate by the sum of the average monthly purchase amount subject to use tax and the fixed asset purchases held subject to use tax for that month.
17. Zimmerman did not enter into a sample agreement with the Director because he disagreed with the use of a sample to project use tax liabilities for periods more than three years from the start of the audit.

18. On December 11, 2009, the Director issued the following use tax assessments for the unpaid portions of the audit:
	Time Period
	Amount of Liability
	Assessment Number

	June 1, 2004 to June 30, 2004
	$343.77, plus interest
	200932205970004

	July 1, 2004 to September 30, 2004
	$92.34, plus interest
	200932205970005

	October 1, 2004 to December 31, 2004
	$89.84, plus interest
	200932205970006

	January 1, 2005 to March 31, 2005
	$ 28.97, plus interest
	200932205970007

	April 1, 2005 to June 30, 2005
	$403.10, plus interest
	200932205970008

	July 1, 2005 to September 30, 2005
	$2,692.27, plus interest
	200932205970009

	October 1, 2005 to December 31, 2005
	$28.97, plus interest
	200932205970010

	January 1, 2006 to March 31, 2006
	$28.97, plus interest
	200932205970011


Conclusions of Law
We have jurisdiction over Zimmerman’s appeal.
  Our duty in a tax case is not to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  In making our determination, we must strictly construe the taxing statutes against the Director and in favor of the taxpayer.
  The burden of proof, however, is on the taxpayer.

Zimmerman challenges each of the two methods that the Director used in determining his use tax liability for the period from June 1, 2004, to March 31, 2006.  First, Zimmerman argues that the Director has the burden to prove that tax was not paid on Zimmerman’s purchases of fixed assets.  During the audit, the Director held all purchases of fixed assets taxable unless Zimmerman provided proof that tax was paid.  Second, Zimmerman argues that the Director cannot use a sample to project the purchases of non-fixed assets that were subject to tax from June 1, 2004, to March 31, 2006.  Zimmerman never agreed to the sample methodology and argues that the Director was prohibited from using such a sample by § 144.670.  Although not explicitly raised by Zimmerman, we initially address whether the Director’s assessments for the 
period from June 1, 2004, to March 31, 2006, are barred by the three-year limitation period for assessment under § 144.220.
Section 144.220 does not prohibit the Director’s assessments.
Section 144.610.1 imposes a tax “for the privilege of storing, using, or consuming within this state any article of tangible personal property.”  Liability for the tax, which is termed the “Compensating Use Tax,”
 extends to “[e]very person storing, using or consuming in this state tangible personal property” purchased from a vendor.
  While the tax does not apply to property that is subject to sales tax in Missouri,
 every person using tangible personal property in Missouri that was purchased outside of Missouri is liable for the tax.  Purchasers are required to self assess the tax due and file a return with the Director remitting the tax unless the tax was already collected and remitted by a vendor.
  The Director has the power to assess use tax in addition to what is reported on a use tax return;
 however, the time limitations set forth in § 144.220 limit that power.


Section 144.220 provides:

1.  In the case of a fraudulent return or of neglect or refusal to make a return with respect to any tax under this chapter, there is no limitation on the period of time the director has to assess. 

*   *   *

3.  In other cases, every notice of additional amount proposed to be assessed under this chapter shall be mailed to the person within three years after the return was filed or required to be filed.

Absent fraud, neglect, or refusal to make a return, the Director is ordinarily limited to making additional assessments within three years after the filing of a return or after a return was required to be filed.


Zimmerman did not file use tax returns for the years at issue.  The Director argues that his failure constitutes neglect, which removes the three-year limitation on her ability to assess use tax.
  Zimmerman has the burden to demonstrate an absence of neglect in failing to file the returns if he wishes to claim the three-year limitation.
  Zimmerman candidly admits that he failed to file use tax returns because he was unaware of the existence of a use tax.
  Zimmerman’s lack of knowledge of the use tax does not establish an absence of neglect in failing to file a return.  The mere failure to file a return is neglect if the taxpayer has not otherwise disclosed his or her activities to the Director.
  The Director’s assessments for the period of 

June 1, 2004, to March 31, 2006, are not barred by § 144.220.
Zimmerman has the burden to prove that he 
is not liable for the amounts assessed by the Director.

Pointing to § 144.320 and § 144.640, Zimmerman argues that the Director has the burden to prove that Zimmerman did not pay tax on the fixed assets he purchased.  Section 144.640, which applies to the compensating use tax, provides: 
Every taxpayer subject to the tax imposed by this law shall keep and preserve suitable records and other books and accounts necessary to determine the amount of tax for which he is liable under the provisions of this law.  Every taxpayer shall preserve the books and records for a period of three years unless the director of revenue, in writing, authorizes their destruction at an earlier date. 
The books and records shall be open for examination at any time by the director of revenue or his agent during the business hours of the day.
Section 144.640 places an obligation on taxpayers to maintain records for a specified period of time; it does not limit the Director’s ability to conduct audits or to issue assessments in excess of three years.  Indeed, to imply such a limitation based upon § 144.640 would render § 144.220.1 meaningless.

Section 144.640 also does not explicitly place any burden of proof on the Director.  Nevertheless, Zimmerman argues that because § 144.640 requires him to keep records for only three years, the burden is on the Director to prove that tax was unpaid when she seeks to assess tax on transactions that are more than three years from the start of the audit.  Zimmerman’s argument is incorrect.

Zimmerman has the burden to prove that he is not liable for the amounts assessed by the Director.  Section 621.050.2 establishes that “[i]n any proceeding before the administrative hearing commission . . . the burden of proof shall be on the taxpayer.”
  Section 136.300.1 further provides:

The director of revenue shall have the burden of proof with respect to any factual issue relevant to ascertaining the liability of a taxpayer only if:

(1)  The taxpayer has produced evidence that establishes that there is a reasonable dispute with respect to the issue[.]

Zimmerman did not provide evidence challenging the accuracy of the Director’s assessments; instead, he relied upon his legal argument that the burden of proof should be on the 
Director.
  By failing to provide any evidence, there was no evidence establishing a reasonable dispute as to any factual issue upon which his tax liability was based.  Therefore, the burden of proof remained with Zimmerman and was not shifted to the Director under § 136.300.1.  We further find that Zimmerman failed to meet his burden of proving that the tax liabilities assessed by the Director on his fixed asset purchases were incorrect.
Section 144.670 does not prohibit the Director’s sampling methodology.

Zimmerman never agreed to the sampling methodology used by the Director to derive his use tax liability for purchases of non-fixed assets during the period from June 1, 2004, to 
March 31, 2006.  Consequently, he argues that the assessments are invalid because § 144.670 requires the Director to use facts rather than projections when assessing a tax.  At a minimum, Zimmerman would argue, the use of projections would be insufficient to meet the Director’s burden to prove the asserted tax liabilities.

Section 144.670 provides:

If the director is not satisfied with the return payment of tax made by any taxpayer, he shall make an additional assessment based upon the facts contained in any returns or upon any information in his possession, and the director shall give the taxpayer written notice in person or by certified mail of the amount of the additional tax. The director may only base an additional assessment upon an estimate of the taxpayer's liability under sections 144.600 to 144.748, if: 
(1) The taxpayer fails to file a return; or 
(2) The taxpayer's books and records are incomplete or illegible in the opinion of the director when conducting an examination of the accuracy of any return filed by the taxpayer; or 

(3) The taxpayer denies the director access to the taxpayer's books and records for the purpose of conducting an examination of the accuracy of any return filed by the taxpayer. 

Contrary to Zimmerman’s argument, § 144.670 does not bar the Director from issuing assessments based upon projections from a sample.  Section 144.670 explicitly authorizes the Director to make an additional assessment based upon any information in her possession.  Zimmerman’s invoices from prior years would fit into this category.  Further, when a taxpayer like Zimmerman fails to file a return, § 144.670 explicitly authorizes the Director to issue additional assessments based solely upon estimates.  Although § 144.670 may be read as a preference for the use of actual rather than estimated figures, we find nothing in the language of 
§ 144.670 prohibiting the sampling methodology used by the Director to determine Zimmerman’s use tax liability for his purchases of non-fixed assets. 

Our decision is not an endorsement of the Director’s audit methodology in this case.  Indeed, the statistically uninformed sampling methodology adopted by the Director appears more likely to produce inaccurate results than other readily available alternatives.  The only apparent reason for the selected methodology was that it was quick and easy.
  Given the nature of the audit, any “sample” showing by Zimmerman of inaccuracies in the assessed amounts would have established a reasonable dispute sufficient to shift the burden of proof to the Director under 
§ 136.300.1.  However, Zimmerman offered no evidence to challenge the amounts assessed by the Director.  Therefore, we find Zimmerman liable for use tax on his non-fixed asset purchases as assessed by the Director. 
Zimmerman is liable for additions to tax under § 144.665.2.


Section 144.665.2 mandates a five percent addition to tax when a taxpayer fails to pay the tax on or before the date prescribed, “unless it is shown that such failure is due to reasonable cause and not the result of willful neglect, evasion, or fraudulent intent.”  The Director did not assess the mandated five percent additions to tax.  The Director’s auditors waived additions without a finding of reasonable cause and the absence of willful neglect, evasion, or fraudulent intent.
  


We are not bound by the Director’s determination and may increase or decrease an assessment based upon our independent determination of Zimmerman’s lawful liability.
  Zimmerman failed to establish that his failure to pay the tax owed was “due to reasonable cause and not the result of willful neglect, evasion, or fraudulent intent.”
  Therefore, we find Zimmerman liable for additions to tax equal to five percent of the deficiency.  Five percent of $3,708.23 is $185.41.
     
Summary


Zimmerman is liable for $3,708.23 in use tax as assessed by the Director and $185.41 in additions to tax for the period from June 1, 2004 to March 31, 2006, plus accrued interest.


SO ORDERED on July 22, 2011.



________________________________



NIMROD T. CHAPEL, JR.



Commissioner
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