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STATE BOARD OF ACCOUNTANCY,
)



)



Petitioner,
)




)


vs.

)

No. 11-720 AC



)

FRANK ZERJAV, CPA,
)




)



Respondent.
)

DECISION


Frank Zerjav, CPA, is subject to discipline because a federal district court order restricted his practice of public accountancy.
Procedure


On April 22, 2011, the State Board of Accountancy (“the Board”) filed a complaint seeking to discipline Zerjav.  On May 13, 2011, we served Zerjav with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  On June 23, 2011, Zerjav filed an answer.  On October 28, 2011, the Board filed a motion for summary decision.  Our Regulation 1 CSR 15-3.446(6) provides we may decide this case without a hearing if the Board establishes facts that Zerjav does not dispute and entitle the Board to a favorable decision. 


On November 17, 2011, Zerjav responded to the motion.  The following facts are undisputed.

Findings of Fact

1. Zerjav holds a certified public accountant certificate (“CPA”) and license issued by the Board.  Zerjav was so licensed at all relevant times.
2. Zerjav served as the president of Zerjav & Company, L.C., from October 2, 2003 to 2010.  He also served as the president of Zerjav & Company, P.C. from January 1989 to September 2003.

3. Zerjav & Company, L.C., was a limited liability company with its headquarters in St. Louis, Missouri.  The company’s principal business was tax preparation.

4. On March 26, 2010, Zerjav entered into a stipulated order before the United States District Court for the Eastern District in U.S. v. Frank L. Zerjav, et al., Case No. 08-cv-00207.

5. The stipulated order provides:

Nothing in this order shall constitute an admission of liability by defendants of any of the matters alleged in the Complaint or in the United States’ Motion for Preliminary Injunction or suggested therein.  This order was entered into by defendants to resolve all disputed claims and to avoid the expense and risk of ongoing litigation.  The parties consent to the entry of this order without further notice and agree to be bound by its terms.  The parties further understand and agree that the Court will retain jurisdiction over this matter for the purpose of implementing and enforcing this order, and defendants understand that if they violate the order, they may be subject to civil and criminal sanctions for contempt of court.
6. The stipulated order enjoined Zerjav from such things as the following:
· engaging in conduct subject to penalty under I.R.C. § 6700, including making, in connection with the organization or sale of any plan or claim business deductions for non-deductible person expenses on any corporate, partnership, tax exempt entity or any other entities’ federal tax returns;
· claim a 26 U.S.C. § 179 deduction unless in compliance with 26 U.S.C. § 179 and the regulations promulgated thereunder;

· claim restaurant meals as a deductible business expense, unless the deduction meets the requirements of 26 U.S.C. § 162, and the taxpayer documents the date, time, purpose, and participants in accordance with 26 U.S.C. § 274[.]

7. The stipulated order directs Zerjav to provide a copy of the stipulated order to all his principals, officers, managers, employees and independent contractors; and to notify the United States’ attorney of any changes in employment status and ownership interest in any business entity.

8. The stipulated order also states:

7.  IT IS HEREBY ORDERED that in February of each year for a period of five (5) years from the date of entry of this Order, beginning in February 2011, for the purpose of determining or securing compliance with its provisions, a neutral monitor, to be determined by the parties by agreement or by the Court if the parties cannot agree, who is an attorney or CPA, shall inspect and review ten (10) federal tax returns (a corporate and related individual returns shall be counted as one return for purposes of this Order) prepared by defendants since this Order was entered to ensure compliance with this Order.  Defendants and their representatives, agents, servants, employees, and anyone in active concert or participation with them shall permit the neutral monitor, within three (3) business days of receipt of written notice from the neutral monitor, access during normal business hours to any office or facility storing documents of any business that the defendants directly or indirectly manages, controls, or has a majority interest in, and to inspect and copy all documents, including tax returns to review, relevant to any matter contained in this Order.  Defendants shall also permit the neutral monitor to interview defendants, principals, officers, customers, employees, independent contractors, or any other person with relevant information regarding any matter contained in this Order.
Within sixty (60) days of terminating its investigation, the neutral monitor shall provide a written report to defendants and the United States setting forth in detail the manner and form in which defendants have complied or not complied with the injunction.  The costs of the neutral monitor shall be paid by defendants.

9. The Court retained jurisdiction to enforce the injunction and stated that in order to monitor defendants’ compliance with this injunction, “the United States may conduct formal discovery using the procedures prescribed by Fed. R. Civ. P. 30, 31, 33, 34, 36, and 45 or as otherwise provided in the Federal Rules of Civil Procedure.”
Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving Zerjav has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 326.310:
2.  The board may file a complaint with the administrative hearing commission as provided by chapter 621 or may initiate settlement procedures as provided by section 621.045 against any certified public accountant or permit holder required by this chapter or any person who fails to renew or surrenders the person’s certificate, license or permit for any one or any combination of the following causes:

*   *   *

(8) Revocation, suspension, restriction, modification, limitation, reprimand, warning, censure, probation or other final disciplinary action against the holder of or applicant for a license or other right to practice any profession regulated by this chapter by another state, territory, federal agency or country, whether voluntarily agreed to by the certified public accountant or applicant, including but not limited to the denial of licensure, surrender of a license, allowing a license to expire or lapse, or discontinuing or limiting the practice of accounting while subject to an investigation or while actually under investigation by any licensing authority, branch of the armed forces of the United State of America, court, agency of the state or federal government, or employer[.]


The Board argues that the stipulated order is a final disciplinary action limiting the practice of accounting.  The stipulated order involves the practice of public accounting, which is defined as:

(a) Performing or offering to perform for an enterprise, client or potential client one or more services involving the use of accounting or auditing skills, or one or more management advisory or consulting services, or the preparation of tax returns or the furnishing of advice on tax matters by a person, firm, limited liability company or professional corporation using the title “C.P.A.” or “P.A.” in signs, advertising, directory listing, business cards, letterheads or other public representations[.
]


The question is whether the stipulated order constitutes final disciplinary action.  Zerjav argues there is a dispute whether sufficient facts exist to support a finding of wrongdoing.  But discipline under § 326.310 is not based solely on a finding of wrongdoing by a licensee; a licensee who voluntarily agrees to disciplinary action is also subject to discipline.
  We do not look at the reason the disciplinary action was taken; we look at the effect of the order in question on the licensee’s practice of his or her profession.


In Bhuket v. State ex rel. Missouri Bd. of Regis’n for the Healing Arts,
 the court defined "disciplinary action” as follows:

The term “disciplinary action” . . . contemplates any censure, reprimand, suspension, denial, revocation, restriction or other limitation placed upon the license of a person[.]”

To “limit” means “to restrict the bounds or limits of[;] to curtail or reduce in quantity or extent[.]
  To “restrict” means to “confine within bounds : RESTRAIN[.]”


Zerjav argues that the stipulated order is not a “disciplinary action” because it does not limit or restrict his practice of accountancy beyond the obligations placed on any CPA – to follow the law.  But, unlike other CPAs, Zerjav has agreed to be monitored by a neutral third 
party, under the oversight of a court.  Zerjav argues the monitoring is for his benefit, but this does not lessen the fact that his work in tax preparation will be monitored, and he may be subject to penalties if he violates the order.  By subjecting him to special monitoring, the stipulated order clearly restricts Zerjav’s ability to act as a federal tax return preparer.  He is also operating under conditions such as being required to inform others about the stipulated order and reporting to the U.S. counsel.  Thus, his practice of accountancy was restricted by the stipulated order.


We find the stipulated order is a final disciplinary action.  There is cause for discipline under § 326.310.2(8).

Summary

Zerjav is subject to discipline under § 326.310.2(8).  We grant the motion for summary decision and cancel the hearing.

SO ORDERED on January 27, 2012.


________________________________



MARY E. NELSON


Commissioner

�In his answer, Zerjav admitted facts that we set forth in Findings of Fact 1-4.


�All quotes are from the stipulated order, attached to the motion for summary decision.  As referenced in the stipulated order, Zerjav is Frank L. Zerjav, Sr.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2010.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Section 326.256(18) (emphasis added).


�See § 326.310(8).


�Unlike some other disciplinary statutes, this statute does not require an analysis of whether the license could be disciplined in Missouri.  See § 335.066.2(8).


�787 S.W.2d 882, 885 (Mo. App., W.D. 1990) (emphasis added).


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 722 (11th ed. 2004).


�Id. at 1063.
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