Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF ACCOUNTANCY,
)



)



Petitioner,
)




)


vs.

)

No. 03-1697 AC




)

DONALD ZEITER,

)




)



Respondent.
)

DECISION 


Donald Zeiter’s expired license to practice accountancy is subject to discipline because Zeiter expropriated money from his former employer. 

Procedure


The State Board of Accountancy (Board) filed a complaint on August 6, 2003, seeking this Commission’s determination that Zeiter’s license is subject to discipline.


On May 6, 2004, the Board filed a motion for summary determination.  Although we gave Zeiter until June 1, 2004, to respond to the motion, he did not respond.  


Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  To establish the facts material to its claim, the Board relies on the request 

for admissions served on Zeiter on February 19, 2004.  Under § 536.073.2,
 our Regulation 

1 CSR 15-3.420(1), and Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  

Findings of Fact

1.  Zeiter held a certificate of certified public accountancy, issued by the Board on February 27, 1989, and a permit to engage in the practice of public accounting.  Pursuant to implementation of the Missouri Accountancy Act, §§ 326.250 to 326.331, RSMo Supp. 2001, his certificate and permit were transformed into a single license on August 28, 2001.  His license to practice accountancy in Missouri expired on or about September 30, 2002.  


2.  During the course of his employment as controller and head of the accounting department at William J. Zickel Co., Zeiter expropriated monies in excess of $46,000.  


3.  On November 15, 2002, in the Circuit Court of St. Louis County, Zeiter pled guilty to seven counts of stealing $750 or more, a Class C felony.  The court suspended the imposition of sentence and imposed three years of probation.  

Conclusions of Law


We have jurisdiction to hear this case.  Section 621.045.  The Board has the burden of proving that Zeiter has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


Section 326.310.2, RSMo Supp. 2003, provides: 


The board may file a complaint with the administrative hearing commission as provided by chapter 621, RSMo, or may initiate settlement procedures as provided by chapter 621.045, 

RSMo, against any certified public accountant or permit holder required by this chapter or any person who fails to renew or surrenders the person’s certificate, license or permit for any one or any combination of the following causes:  

*   *   *


(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed; 

*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter; 

*   *   *


(13) Violation of any professional trust or confidence[.]

Section 570.030.1 provides:  

A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.

This crime is reasonably related to the qualifications, functions or duties of the accounting profession because good moral character is a qualification for licensure, § 326.280.1, RSMo Supp. 2003, and accountants are responsible for handling and accounting for funds. 


Fraud is “an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.”  State ex rel. Williams v. Purl, 128 S.W. 196 201 (Mo. banc 1910).  Dishonesty is a lack of integrity or a disposition to defraud or deceive.  

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Moral turpitude is:  

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Fraud or dishonesty is an essential element of stealing, and the crime involves moral turpitude.  Therefore, there is cause to discipline Zeiter under § 326.130.2(2).  


Incompetency is either a licensee’s general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform a given duty.  Missouri Bd. for Architects, Prof'l Eng'rs & Land Surveyors v. Duncan, No. AR-84-0239 at 116-17 (Mo. Admin. Hearing Comm'n Nov. 15, 1985), aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988); Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is “the willful doing of an act with a wrongful intention[.]”  Duncan, at 125.  Gross negligence is “an act or course of conduct which demonstrates a conscious indifference to a professional duty,” and that indifference constitutes “a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  Duncan v. Missouri Bd. for Architects, Prof'l Eng'rs and Land Surveyors, 744 S.W.2d 524, 533 and n.6 (Mo. App., E.D. 1988).  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  Missouri Dental Bd. v. Bailey, 731 S.W.2d 272, 274-75 (Mo. App., W.D. 1987).  Zeiter admits, and we agree, that there is cause to discipline him under § 326.310.2(5) for incompetency, misconduct, fraud, misrepresentation, and dishonesty.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.  


A professional trust or confidence is engendered by a party's reliance on the special knowledge and skills evidenced by professional licensure.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  Zeiter admits, and we agree, that there is cause to discipline him under § 326.310.2(13) for violation of a professional trust or confidence.  

Summary


We find cause to discipline Zeiter’s expired accounting license (1) because Zeiter pled guilty to an offense that is reasonably related to the qualifications, functions or duties of the profession, that involves moral turpitude, and an essential element of which is fraud and dishonesty; (2) for Zeiter’s incompetency, misconduct, fraud, misrepresentation and dishonesty, but not gross negligence, and (3) for Zeiter’s violation of a professional trust or confidence.  


We cancel the hearing.  


SO ORDERED on June 15, 2004.



________________________________



JOHN J. KOPP



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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