Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 03-2376 PO




)

JEFFREY S. YOUNGER,
)




)



Respondent.
)

DECISION


Jeffrey S. Younger is subject to discipline for committing a criminal offense.

Procedure


On December 23, 2003, the Director of the Department of Public Safety (Director) filed a complaint seeking to discipline Younger.  On January 22, 2004, Younger filed an answer.  On February 9, 2004, the Director filed a motion for summary determination with suggestions in support.  On March 8, 2004, Younger filed a response, stating that he wanted to proceed to the Director’s hearing “without delay.”  By order dated April 23, 2004, we granted partial summary determination in favor of Younger and found that he was not subject to discipline under 

§ 590.080.1(6).
  We denied the motion as to the Director’s allegations under § 590.080.1(2).


On May 21, 2004, we held a hearing.  Assistant Attorney General David F. Barrett represented the Director.  Although notified of the time and place of the hearing, neither Younger nor anyone representing him appeared.

Findings of Fact

1. Younger is licensed as a peace officer.  The license is, and was at all relevant times, current and active.

2. On November 2, 2002, Younger committed the crime of driving while intoxicated.

3. On or about October 16, 2003,
 Younger was found guilty of the Class B misdemeanor of driving while intoxicated in the Greene County Associate Circuit Court.  He was sentenced to 60 days in jail, the execution of sentence was suspended, and he was placed on two years of probation.

Conclusions of Law 


We have jurisdiction to hear the complaint.   Section 590.080.2.  The Director has the burden of proving that Younger is subject to discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director argues that there is cause to discipline Younger under § 590.080, which provides:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

Committing a Criminal Offense


The Director argues that Younger committed a criminal offense by violating § 577.010, RSMo 2000, which states:


1.  A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.


2.  Driving while intoxicated is for the first offense, a class B misdemeanor.  No person convicted of or pleading guilty to the offense of driving while intoxicated shall be granted a suspended imposition of sentence for such offense, unless such person shall be placed on probation for a minimum of two years.

To “commit” an offense under § 590.080.1(2) means “to carry into action deliberately : PERPETRATE.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 231 (10th ed. 1993).  


As evidence that Younger committed a criminal offense, the Director offers the certified court records of his conviction.   The certified records of Younger’s conviction constitute hearsay evidence of the underlying conduct, the out-of-court statement of a judge or jury.  Lewis v. Wahl, 842 S.W.2d 82, 95 n.5 (Mo. banc 1992).  Nevertheless, we accept the hearsay evidence that was admitted without objection as competent evidence that Younger committed a criminal offense.  State ex rel. GS Tech. Operating Co. v. Public Service Comm’n, 116 S.W.3d 680, 690 (Mo. App., W.D. 2003).  We find cause for discipline because Younger committed a criminal offense.

Summary


Younger is subject to discipline under § 590.080.1(2) for committing a criminal offense.


SO ORDERED on June 30, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references, unless otherwise noted, are to the 2003 Supplement to the Revised Statutes of Missouri.


	�The judgment order is dated October 16, 2003, but the court docket entry of the court’s finding is dated October 17, 2003.
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