Before the

Administrative Hearing Commission

State of Missouri

LU YIN,
)



)



Petitioner,
)




)


vs.

)

No. 09-0087 TM



)

BOARD OF THERAPEUTIC MASSAGE,
)




)



Respondent.
)

DECISION


We deny Lu Yin’s application for licensure as a massage therapist because he is not qualified to be licensed.
Procedure


On January 20, 2009, Yin filed a complaint appealing the Board of Therapeutic Massage’s (“the Board”) decision to deny his application for a massage therapist license.  On July 13, 2009, we held a hearing on the complaint.  Assistant Attorney General Susanna McCrimmons represented the Board.  Yin represented himself.  The matter became ready for our decision on September 30, 2009, the date the last brief was filed.

Findings of Fact

1. Yin attended the American International Vocational College (“the College”) in Monterey, California.
2. The College had approval from the former Bureau for Private and Postsecondary and Vocational Education (“the Bureau”) in California, the National Certification Board for Therapeutic Massage and Body Work, and the California Association of Private Post-Secondary Schools.
3. None of the approvals from those entities is equivalent to an accreditation by an entity acceptable to the United States Department of Education.
4. California, the state where Yin received his education, does not have a massage therapy law, and there are no general curriculum standards recognized by the state.
5. California programs can be accredited by certified entities, but the College was not accredited by such an entity.
6. In September 2008, Yin submitted an application to the Board for a massage therapist license.
7. On May 12, 2008, the Board issued an order granting a probated provisional license to Yin, assuming that the Bureau was an accrediting body for the state of California.  The order states:   “By allowing a probated provisional license, the Board does not commit to issue [a] second provisional license or, should Yin qualify for full licensure in the future, a permanent license.”

8. In September 2008, Yin passed the National Certification Board for Therapeutic Massage and Body Work exam.
9. On December 7, 2008, the Board voted to deny Yin’s application.
10. By letter dated December 22, 2008, the Board informed Yin of the denial.

Conclusions of Law 


We have jurisdiction to hear the complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

Motion to Strike Documents

On October 5, 2009, the Board filed a motion to strike documents attached to Yin’s post-hearing brief.  The Board argues that the documents were not offered or entered into evidence and that we did not leave the record open for their submission.  We agree, and grant the motion to strike.
Cause for Denial


The Board argues that there is cause for denial under § 324.065.1(2) because Yin failed to provide sufficient evidence that he is entitled to a license under the law.


The Board does not dispute that Yin received 600 hours of education in massage therapy at the College,
 an out-of-state school, or that he passed a national exam.  The Board argues that Yin does not qualify for licensure under § 324.265.1(2), which requires that the applicant:

[h]as completed a program of massage therapy studies, as defined by the board, consisting of at least five hundred hours of supervised instruction and subsequently passing an examination approved by the board.  The examination may consist of school 
examinations.  The program and course of instruction shall be approved by the board.


A course of instruction will be approved by the Board according to the requirements in 20 CSR 2197-2.010.  This regulation states that for an out-of-state applicant, the school attended must be accredited by a regional accrediting commission recognized by the United States Department of Education or an equivalent approving body.  Yin argues that the College was accredited by the Bureau in California, the National Certification Board for Therapeutic Massage and Body Work, and the California Association of Private Post-Secondary Schools.  But the Board presented evidence that the approvals from those entities is not equivalent to an accreditation by an entity acceptable to the U.S. Department of Education.  The Bureau’s publication specifically distinguishes its “approval” from accreditation.
  California, the state where Yin received his education, does not have a massage therapy law, and there are no general curriculum standards recognized by the state.  We have found that California programs can be accredited by certified entities, but Yin failed to prove that the College was accredited by such an entity.

Regulation 20 CSR 2197-2.010 also sets forth qualifications for a massage therapy school’s instructors, such as coursework or degrees required in order to teach a particular class.  Yin offered no evidence on the qualifications of his instructors at the College.


Yin failed to prove that the College’s massage therapy program and instructors meet Missouri’s requirements.  Therefore, he is not qualified for licensure.
Summary

We deny Yin’s application for licensure as a massage therapist.

SO ORDERED on December 14, 2009.



________________________________



JOHN J. KOPP



Commissioner

�Resp. Ex. C.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2008.


�Section 621.120, RSMo 2000.  


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


�Although the Board questions the short time frame in which Yin was at the College, lack of hours is not listed as a reason for denial.


�Resp. Ex. A.
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