Before the

Administrative Hearing Commission

State of Missouri

JAMES M. YATES,
)



)



Petitioner,
)




)


vs.

)

No. 06-0420 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


James M. Yates is liable for $21,420 in Missouri income tax and $5,355 in additions for 2000, plus interest, because he was a Missouri resident that year.  
Procedure


Yates filed a complaint on April 6, 2006, seeking this Commission’s determination that he was not a Missouri resident and not liable for Missouri income tax in 2000.


This Commission convened a hearing on the complaint on January 4, 2007.  Yates  represented himself.  Joyce Hainen represented the Director.


At the hearing, we held the record open for additional evidence from the Director and from Yates, and the parties filed written arguments.  The record was complete on September 10, 2007, when Yates filed originals of affidavits that he had previously filed.  
Findings of Fact

Residence
1. As of the beginning of 2000, Yates was married to Jacqueline Yates (now Jacqueline Mackman-Johnsen).  Yates and Jacqueline owned a house together in Missouri in 2000.  
2. Jacqueline filed for a divorce sometime in 2000.  The divorce was not final until January 2002.  
3. During 2000, Yates spent most of his time in Illinois, where he worked for Universal Access.  Yates stayed in a corporate apartment in Chicago that was paid for by his employer.  “Many times” Yates flew to Chicago on Sunday night and returned to St. Louis on Friday night.  “Many times” Yates stayed in Chicago over the weekend.  
4. Yates and Jacqueline have one child.  
5. Yates has had a Missouri driver’s license from sometime prior to 1997 through at least 2006.  
6. Yates currently lives in Missouri.  

Tax Returns
7. Yates and Jacqueline filed a joint federal income tax return for 2000, reporting wages, salaries, tips, etc., of $3,250,397.23.   
8. Jacqueline later filed a 2000 federal income tax return with a status of married filing separate because her accountant told her that the Yates’ 2000 joint federal income tax return was not properly computed.  Jacqueline reported $600 in wages, salaries, tips, etc., and adjusted gross income of $3,233.  The IRS accepted Jacqueline’s married filing separate status.  
9. The IRS determined that the Yates’ 2000 federal income tax was $857,240.08, based on federal adjusted gross income of $3,253,478 and a filing status of married filing a joint return.  
10. Jacqueline also filed a 2000 Missouri income tax return with a status of married filing separate.  Jacqueline reported $0 in Missouri taxable income and $0 in Missouri income tax.  
11. Yates did not file a Missouri income tax return for 2000 because he was unable to obtain Jacqueline’s signature on a combined Missouri return.  
12. The Director’s 2000 Missouri income tax Form MO-1040 provides for calculation of an income percentage to determine what percentage of the total Missouri adjusted gross income is attributable to each spouse.  After subtracting deductions, that percentage is used to determine what percentage of the combined Missouri taxable income is attributable to each spouse.    
13. Yates has not filed an Illinois income tax return for 2000 because he was unable to obtain Jacqueline’s signature on the return.  Yates has prepared an Illinois return stating his and Jacqueline’s 2000 Illinois income tax as $96,480.91, the amount of his Illinois withholdings.  The actual tax computed on his Illinois net income would be $96,438.  
14. The separation agreement between Yates and Jacqueline, which was incorporated into the divorce decree, provides: 

The Parties shall file a joint federal and state tax return for the year 2000 and 2001.  Any liability or refund shall be divided 50% to James and 50% to Jacqui.[
]
Assessments

15.
On September 9, 2005, the Director sent Yates a request for tax return, stating that Yates had not filed a 2000 Missouri income tax return.  The Director sent the request to Yates’ address in Missouri.  Based on information from the IRS, the Director estimated Yates’ liability as follows:  


Federal adjusted gross income 
$3,253,478.00


Missouri standard deduction 
$3,675.00


Federal income tax deduction 
$0


Personal and dependency exemption 
$2,100.00


Taxable income 
$3,247,703.00


Estimated tax liability 
$194,637.18


Interest 
$50,098.93


Penalty for late filing 
$48,659.30


Estimated amount due 
$293,395.41


16.
On January 25, 2006, the Director issued a notice of deficiency assessing Yates $194,637.18 in 2000 Missouri income tax and $48,659.30 in additions, plus interest.  

17.
Yates protested the notice of deficiency.  On April 5, 2006, the Director issued a final decision denying the protest.  

18.
The Director has recalculated and determined that Yates is entitled to itemized Missouri deductions in the amount of $1,270,017.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Yates has the burden to prove that he is not liable for the amounts that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue. 
I.  Residency

Yates claims that he was an Illinois resident in 2000.  However, under the law, Yates never gave up his Missouri residency even though he spent most of his time in Illinois in 2000.  

Section 143.101.1 defines a Missouri “resident” as:  

an individual who is domiciled in this state, unless he (1) maintains no permanent place of abode in this state, (2) does maintain a 
permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state; or who is not domiciled in this state but maintains a permanent place of abode in this state and spends in the aggregate more than one hundred eighty-three days of the taxable year in this state. 


In Paulson v. Missouri Dep’t of Revenue, 961 S.W.2d 63 (Mo. App., W.D. 1998), the court affirmed this Commission’s decision that Paulson, a member of the armed forces, was domiciled in this state and was subject to taxation as a Missouri resident.  The court discussed the definition of “domicile” as follows:  

A domicile is that place where a person has his true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.  In re Estate of Potashnick, 841 S.W.2d 714, 720 (Mo.App.1992).  “A person can have but one domicile, which, when once established, continues until he renounces it and takes up another in its stead.”  In re Estate of Toler, 325 S.W.2d 755, 759 (Mo.1959).  In determining whether a person has the requisite intent to remain at a place either permanently or for an indefinite period of time, the court should consider the declarations of the person and the acts done before, at, and after the time the domicile is in dispute.  Klindt v. Klindt, 888 S.W.2d 424, 427 (Mo.App.1994).  For a person to change domicile, there must be presence in a new domicile and present intent to remain there indefinitely and make that location one’s permanent address.  Potashnick, 841 S.W.2d at 720.

Id. at 66.  In Fowler v. Clayton School Dist., 528 S.W.2d 955, 959 (Mo. App., St.L.D. 1975), the 

court stated:  

Intent is a subjective thing.  What a man says about it may as easily conceal it as reveal it. . . .  Thus the rule has evolved that where the behavior of the [person] is at odds with his professed intent, the former will control, for actions speak louder than words.  

(Quoting State ex inf. Reardon v. Mueller, 388 S.W.2d 53, 60 (Mo. App., St.L.D. 1965)).  


Yates testified that he spent most of his time in Illinois in 2000.  However, where a person spends the most time is not the legal test for domicile.  Yates lived in corporate housing in Illinois, and there is no evidence that he ever purchased a home there.  Though Yates stayed in 
Chicago for some weekends, he also returned to Missouri at other times, and he and Jacqueline owned a house in Missouri.  Therefore, Missouri remained Yates’ true, fixed and permanent home and principal establishment to which, whenever he was absent, he had the intention of returning.  We see no evidence of presence in a new domicile plus present intent to remain there indefinitely and make that location Yates’ permanent address.  Though there is evidence that Jacqueline filed for a divorce in 2000, there is no evidence as to when that was and whether Yates continued to return to Missouri during 2000 after that point.  Yates has the burden of proof, and he failed to present evidence that his true, fixed and permanent home and principal establishment was in Illinois.  The evidence does not show how long Yates remained employed with Universal Access and where he lived after 2000, but he maintained a Missouri driver’s license and currently lives in Missouri.  The evidence is insufficient to show that he established residency anywhere else.  
II.  Tax Calculation

Yates argues that the divorce decree required him and Jacqueline to file joint returns.  Jacqueline filed amended separate federal and Missouri income tax returns for 2000.  However, even on a combined return, the tax of the husband and the wife is computed separately.  Section 143.031 provides:  


1.  A husband and wife who file a joint federal income tax return shall file a combined tax return. . . .


2.  The Missouri combined taxable income on a combined return shall include all of the income and deductions of the 

husband and wife.  The Missouri taxable income of each spouse shall be an amount that is the same proportion of their Missouri combined taxable income as the Missouri adjusted gross income of that spouse bears to their Missouri combined adjusted gross income.  


3.  The tax of each spouse shall be determined . . . depending upon whether such spouse is a resident or nonresident. . . .
Section 143.491.1 provides: 

A combined return shall be filed by a husband and wife who file a joint federal return even though one of them has neither income nor deductions.  The tax liability of the two taxpayers shall be separate and not joint and several.  

Section 143.011 imposes a tax on the Missouri taxable income of every resident.  The Missouri income tax is based on federal adjusted gross income.
  The Director originally allowed the Missouri standard deduction, but now agrees that Yates would be entitled to itemized deductions in the amount of $1,270,017 on a combined return.
  Yates has offered nothing to refute this figure.  The Director also agrees that Yates is entitled to a dependent deduction of $1,200 for his daughter.
  Yates is also entitled to a deduction of $4,200 for personal exemptions.
  

Section 143.171.2 allows a federal income tax deduction:

For all tax years beginning on or after January 1, 1994, an individual taxpayer shall be allowed a deduction for his federal income tax liability under chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is being filed, not to exceed five thousand dollars on a single taxpayer’s return or ten thousand dollars on a combined return, after reduction for all credits thereon, except the credit for payments of federal estimated tax, the credit for the overpayment of any federal tax, and the credits allowed by the Internal Revenue Code by section 

31 (tax withheld on wages), section 27 (tax of foreign country and United States possessions), and section 34 (tax on certain uses of gasoline, special fuels, and lubricating oils).  

The IRS determined that the Yates’ 2000 federal income tax was $857,240.08.  Yates is entitled to the maximum federal income tax deduction of $10,000.  


Missouri taxable income is computed as follows:  

          $3,253,478  Federal adjusted gross income

· 1,270,017  Itemized deductions
·        1,200  Dependent exemption

·        4,200  Personal exemption

·      10,000  Federal income tax deduction

     $1,968,061 Missouri taxable income

Because Jacqueline’s income was $600, her income percentage ($600/$3,253,478) is zero, and Yates’ income percentage is 100 percent.  The Missouri income tax on Yates’ Missouri taxable income is $117,858.
  


A Missouri resident may obtain a credit, taken against the Missouri income tax, for tax paid to another state.
  The credit is for “the amount of any income tax imposed on him for the taxable year by another state of the United States.”
  The Director argues that the correct tax imposed on Yates by Illinois is $96,438.  Yates’ Illinois withholdings were $96,480.91.  We agree that $96,438 is the correct computation.  

Allowing credit for the Illinois tax, Yates’ 2000 Missouri income tax is $117,858- $96,438 = $21,420.  Interest applies as a matter of law.

III.  Additions to Tax
The Director assessed a 25-percent addition to tax.  Section 143.741.1 imposes an addition to tax of five percent per month (up to a maximum of 25 percent) when a return is not filed on the prescribed date, “unless it is shown that such failure is not due to willful neglect.”
  Good faith suffices to show the absence of willful neglect.
  The return is due on April 15 following the 
taxable year.
  Yates complains that he could not file a Missouri or Illinois return because the divorce decree required joint returns and he could not get Jacqueline’s signature on the returns.  However, Jacqueline later filed federal and Missouri returns with a status of married filing separate.  Yates was a Missouri resident, yet he failed to make any showing of a good faith effort to file a Missouri return for 2000.  Yates is liable for the addition to tax.  Twenty-five percent of $21,420 is $5,355.
Summary


Yates is liable for $21,420 in 2000 Missouri income tax and $5,355 in additions, plus interest.  

SO ORDERED on November 7, 2007.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner
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