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DECISION


Muhsin J. Yasar is subject to discipline for touching and attempting to touch a client under the age of 14 on her breasts and buttocks.  He is also subject to discipline for pleading guilty to attempted child molestation in the first degree.

Procedure


On August 19, 2004, the State Board of Cosmetology (“the Board”) filed a complaint seeking to discipline Yasar’s cosmetology license.  Yasar was served a copy of the notice of complaint/notice of hearing on September 8, 2004.  On January 21, 2005, we held a hearing on the complaint.  Assistant Attorney General Glen D. Webb represented the Board.  Neither Yasar nor anyone representing him appeared.


The case was ready for our decision on January 27, 2005, the date our reporter filed the transcript.

Findings of Fact

1. Yasar was licensed by the Board as a Class-CH cosmetologist.  His license expired on September 30, 2003.

2. On or about July 24, 2003, Yasar worked at Salon Hair Fashion, 601 Business Loop 70 West, Suite #203, Columbia, Missouri (“the Salon”).

3. On or about July 24, 2003, Yasar performed cosmetology services on C.C., a girl Yasar knew was less than 14 years old.

4. On or about July 24, 2003, Yasar inappropriately touched C.C. while performing cosmetology services.  While washing C.C.’s hair, Yasar attempted to touch C.C.’s breasts.  While brushing C.C.’s hair, Yasar intentionally touched the waist area of his body to C.C.’s buttocks area numerous times.  While brushing C.C.’s hair or shortly thereafter, Yasar intentionally touched C.C.’s breasts from outside her shirt and squeezed C.C.’s breasts together from outside her shirt.

5. On June 14, 2004, in the Circuit Court of Boone County, Missouri, Yasar pled guilty to the Class C felony of attempted child molestation in the first degree.

6. Yasar was sentenced to four years of imprisonment.

Conclusions of Law 


We have jurisdiction to hear this complaint.  Section 621.045.
  The Board has the burden of proving that Yasar has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


 The Board offered into evidence the request for admissions that was served on Yasar on November 22, 2004.  We took the request to admit the exhibit under advisement and at this time 

we admit the request for admissions as Petitioner’s Exhibit 3.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact or any application of law to fact.  Linde v. Kilbourne, 543 S.W.2d 543, 545-46 (Mo. App., W.D. 1976).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


The Board argues that there is cause for discipline under § 329.140, which states:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *


(13) Violation of any professional trust or confidence[.]

Offense


The Board argues that there is cause to discipline Yasar because he pled guilty to an offense reasonably related to the duties of his profession and involving moral turpitude.

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).


The practice of cosmetology with a Class CH license is defined at § 329.010(4)(a), RSMo Supp. 2004:

“Class CH – hairdresser” includes arranging, dressing, curling, singeing, waving, permanent waving, cleansing, cutting, bleaching, tinting, coloring or similar work upon the hair of any person by any means; or removing superfluous hair from the body of any person by means other than electricity, or any other means of arching or tinting eyebrows or tinting eyelashes.  Class CH – hairdresser, also includes, any person who either with the person’s hands or with mechanical or electrical apparatuses or appliances, or by the use of cosmetic preparations, antiseptics, tonics, lotions or creams engages for compensation in any one or any combination of the following:  massaging, cleaning, stimulating, manipulating, exercising, beautifying or similar work upon the scalp, face, neck, arms or bust[.]


Yasar pled guilty to attempted child molestation.  Section 564.011 states:


1.  A person is guilty of attempt to commit an offense when, with the purpose of committing the offense, he does any act which is a substantial step towards the commission of the offense.  A “substantial step” is conduct which is strongly corroborative of the firmness of the actor’s purpose to complete the commission of the offense.

The offense of child molestation is set forth at § 566.067:


1.  A person commits the crime of child molestation in the first degree if he or she subjects another person who is less than fourteen years of age to sexual contact.


We find that the offense of attempted child molestation is an offense reasonably related to the duties of a cosmetologist because the cosmetologist has direct physical contact with clients.  This contact should not be of a sexual nature, particularly with children.  We also find that it is an offense involving moral turpitude.


We find cause for discipline under § 329.140.2(2).

Violation of Professional Trust


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  We find that the sexual touching and attempted touching of a client under the age of 14 is a violation of professional trust or confidence.


We find cause for discipline under § 329.140.2(13).
Summary


We find cause to discipline Yasar under § 329.140.2(2) and (13).


SO ORDERED on March 17, 2005.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.
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