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)
DECISION 


Y.I.W. Home Healthcare, Inc., is entitled to a participation agreement for home and community based care (“Title XX SSBG contract”) and is also entitled to continue its status as a Medicaid (MO HealthNet) provider. 

Procedure


On July 6, 2007, Y.I.W. appealed the Department of Health and Senior Services’ (“DHSS”) decision denying its request for a Title XX SSBG contract for state fiscal year (“SFY”) 2008.  DHSS denied Y.I.W.’s request for a Title XX SSBG contract on the grounds that Essie Foster, an employee of Y.I.W., had been placed on DHSS’s employment disqualification 
list (“EDL”).  We opened the case as Case No. 07-1180 DH.  On July 30, 2007, Y.I.W. appealed the Department of Social Services, Division of Medical Services’ (“DSS”) decision cancelling Y.I.W.’s participation as a Medicaid provider.  We opened the case as Case No. 07-1291 SP.  On August 23, 2007, we issued an order consolidating the cases as Case No. 07-1291 SP.  

On December 14, 2007, DSS and Y.I.W. filed a stipulation before this Commission, stating that the issue between DSS and Y.I.W. is whether DHSS’s decision not to renew the Title XX SSBG contract should be affirmed.  DSS and Y.I.W. further state that if the answer is “yes,” then DSS properly terminated Y.I.W.’s Medicaid provider number, and if the answer is “no,” then Y.I.W.’s Medicaid provider number should be reinstated.  


This Commission convened a hearing on the complaint on December 20, 2007.  On 
May 2, 2008, we issued an order granting Y.I.W.’s motion to stay this proceeding pending Foster’s circuit court appeal of her placement on the EDL. 

On August 28, 2009, DHSS filed a status report stating that the Circuit Court of the City of St. Louis issued a judgment in Foster v. Missouri Dep’t of Health and Senior Services, Case No. 0722-CC0713.  On September 11, 2009, DHSS filed a status report advising that DHSS was not appealing the court’s judgment.  On October 6, 2009, we issued an order allowing Y.I.W. to file a certified copy of the circuit court’s judgment, allowing the parties to file briefing as to the effect of the circuit court’s judgment on this case, and allowing any party to file a request for a hearing if it wished to present additional evidence.  On October 23, 2009, Y.I.W. filed a certified copy of the circuit court’s judgment.  Y.I.W. filed its brief on October 28, 2009.  DSS and DHSS filed their briefs on October 30, 2009.   
Findings of Fact


1.  In 2000, Y.I.W. became a Title XIX Medicaid provider of personal care and homemaker/chore services.  In order to be a Title XIX Medicaid provider of personal care and 
homemaker/chore services, the provider must also have a Title XX SSBG contract, which is a participation agreement for home and community based care.  Foster, as “owner,” signed a Title XIX Medicaid participation agreement for personal care services, which required the provider to comply with all rules and regulations as required by DSS.  Foster was the CEO of Y.I.W.  


3.  Prior to June 29, 2007, Y.I.W. was licensed to provide home health care through DHSS pursuant to a Title XX SSBG contract.  


4.  On September 11, 2006, DHSS notified Foster of its intent to place her on the EDL.  Foster appealed to DHSS.  On December 26, 2006, DHSS and Foster entered into a settlement agreement:
  

2.  Applicant and Respondent have determined to settle this matter upon the terms set out within this agreement: 

a. Applicant agrees to retake the Department’s In-Home Provider Certification Training course within six (6) months of the date of this agreement.  The requirement for completion within 6 (six) months will be subject to a 30 (thirty)-day extension if Applicant is unable to complete the training due to circumstances beyond her control, upon the agreement of both parties. 

b. Within ten (10) working days from the completion of the training referred to in paragraph “a”, Applicant will provide or cause to be provided to the Respondent, documentation of Applicant’s successful completion of the training course. 

c. Applicant will pay to Wanda Payne $149.86 on the first of each month for 30 (thirty) successive months for a total of $4,496.  The payments will begin on the first month following the execution of this agreement. 

d. Applicant will provide copies of cancelled checks to the Department upon completion of each payment.  

*   *   * 

5. If Applicant fails to abide by the terms of this agreement, Applicant agrees to the immediate placement of Applicant’s name 
upon the Employee Disqualification List without further hearing or appeal.  


7.  DHSS determined that Foster did not comply with the terms of the settlement agreement.  On May 17, 2007, Patricia Watkins, an attorney for DHSS, sent a letter to Foster stating:
  

I have received notification that Mr. Rohlfing no longer represents you and to communicate with you directly.  The Department notified you through your counsel on February 28 and April 17, 2007 of the breach of your obligations under the settlement agreement and that you would be immediately placed on the Employee Disqualification List pursuant to paragraph 5 of the settlement agreement if not in compliance by May 17th.  

You are not in compliance.  Ms. Payne has not received a check this month, the Department has not received copies of cancelled checks, and according to the letter Mr. Rohlfing has forwarded, you have no intention of taking the complete Provider Certification Training course.  

Therefore, your name will be placed on the Employee Disqualification List for a period of two years, effective Tuesday, May 22, 2007.  However, the Department is willing to offer you a final opportunity to complete a settlement.  In order to effect this alternative to EDL placement, you must so indicate to me in writing, have that writing faxed to me by the close of business on Monday, May 21, 2007, and commit to the following: 

1. Pay Ms. Wanda Payne the sum of $4,046.42 by cashiers check on or by June 1, 2007, and

2. Take the complete (attend every portion) Provider Certification Training course offered by the Department in June, 2007.

If you agree to complete the elements in paragraphs 1 and 2, but fail to complete either on the required timetable, you will be immediately placed on the EDL.


8.  Foster responded with a letter to Watkins dated May 20, 2007, stating in pertinent part:
  

According to the settlement agreement dated December 2006 payments must be received in the amount of $150.00 each month to pay restitution for mileage charges I never received in the amount of $4,496.00 in which I have paid $600.00 leaving a balance of $3,896.00.

Secondly, I took the Department’s In-home Provider Certification Training Course along with additional training from Becky Rickard, your Provider Education Representative (see attached proof).  I also talked to Barb and explain [sic] to her that it was mandatory that I retake the training class and who should I talk to too [sic] prove I attended this certification training.  She stated that she would get back to me and I questioned her again to provide proof of my attendance to no avail.  Therefore, according to the order it only mandated that I retake the course. 

My plans have always been to abide by the settlement agreement and pay the $4,496.00 on a monthly basis, which I have paid $600.00 commencing on February, 2006 to date, leaving a balance of $3,896.00, until the entire amount is completed.  Also your order stated that upon completion of payments cancelled checks will be provided, completion being $4,496.00 (not specified in orders)[.]

To-date payment has been made in a timely manner, I retook the certification training which only specified that I retake the course.  Therefore, your demanding that I pay the sum of $4,046.00 is ludicrous by June 1, 2007.  Unlike yourself you perhaps have the means to pay off the entire amount at one time but that’s not in my income bracket.  

If you so desire to place me on the EDL, and ruin my livelihood all payment will cease because with no income one cannot pay a debt that was based on misrepresentation, no investigation was ever made to see if charges was [sic] sound.  My lawyer stated that Wanda’s articulated well [sic] and is well spoken as if I was [sic] unintelligent.  Rohlfing will be reported to the Bar Association for not responsibly representing me, his client, which will follow after this letter.

I do not agree with your lettered [sic] dated May 17, 2007 treating [sic] to put me on the EDL by June, 2007 after meeting the agreement thus far.  I am seeking new counsel to reopen case no. ANA-35-06 to protect my rights, my reputation and the right to make a decent living and provide statements proving that no other client was ever asked to pay gas mileage since no one ever investigated to see if this was the only client to be misused 
according to one statement.  If everybody could make false statement [sic], that was never proven, all agencies would be placed on the EDL without provocation.


9.  DHSS attempts to notify the employer when an employee is placed on the EDL.  DHSS provides this notice by telephone, not by fax or letter.  


10.  On May 29, 2007, Deborah Hansen, manager of DHSS’s EDL unit, instructed another DHSS employee, Greg Steinbeck, to call Y.I.W. and inform them that Foster was being placed on the EDL.  Hansen instructed Steinbeck that if he was told to speak directly to Foster, he was to advise Foster that she needed to speak to Watkins regarding the reasons why she was placed on the EDL.  Hansen instructed Steinbeck that it was not within the scope of his job responsibilities to discuss the breach of the settlement agreement with Foster.  


11.  Steinbeck called Y.I.W. on May 29, 2007, and a woman answered the phone.  Steinbeck did not write down her name.  Steinbeck advised the woman that Foster was being placed on the EDL.  The woman stated that he needed to speak to Foster, and she put Foster on the line.  Steinbeck did not tell Foster that she was being placed on the EDL, and he stated that he would get back with her.  Steinbeck left a note for Watkins to call Foster and inform her that she was being placed on the EDL that day.  DHSS’s standard procedure, upon notifying an employer that an employee is on the EDL, is to request that the employer terminate the employee and provide written confirmation to DHSS that the employee has been terminated.  Steinbeck did not request the written confirmation from Y.I.W. because he did not get that far in the conversation.  


12.  DHSS entered Foster’s name into the EDL in its computer system on May 29, 2007.   


13.  DHSS provides an annual EDL on its Web site, and provides a quarterly list on the Web site of the names that have been added that quarter.  Foster’s name did not appear on that 
list until July 5, 2007.  However, as of May 29, 2007, an employer could have checked her SSN and seen that she was on the EDL.       


14.  On June 28, 2007, Foster’s husband sent an e-mail to DHSS from Foster’s e-mail account, stating: 

This e-mail is being sent for immediate clarification and update for FY-2008 Participation Agreement Contract.  Y.I.W.’s provider requirement information was correctly submitted and postmarked before the June 15, 2007 deadline.  To date Y.I.W. FY-2008 Participation Agreement has not been received an [sic] the contract is seriously approaching the eleventh hour with [sic] is Sunday, July 1, 2007.

There was an organizational change, as noted on the Provider Profile and Information Supplement Form denoting the change in personnel as indicated under the Provider Directors name to Ralph Foster.  A change in management was effective May 20, 2007 after the FY-2008 Participation Agreement was mailed.  Essie Foster turned over the day-to-day operations to me while awaiting DHSS determination relating to her letter dated May 20, 2007 to the status of placing her on the EDL.  Y.I.W. Home Healthcare nor to [sic] Essie Foster has received your determination to date by mail or by telephone.

Ms. Foster was the C.E.O. and treasurer of Y.I.W. which she no longer serves, all of her responsibilities as previously stated has [sic] been relinquished.  

Therefore, any disputes you have with Essie Foster needs [sic] to be arbitrated with her and not at the expense of Y.I.W. Home Healthcare, Inc.  Y.I.W. must receive the FY-2008 Participation Agreement to remain in business and stay in compliance with the rules and regulation[s] of the DHSS.  


15.  On June 29, 2007, DHSS issued its decision denying Y.I.W.’s request for a Title XX SSBG contract for SFY 2008 because Y.I.W. employed Foster after she was placed on the EDL.  

16.  On July 10, 2007, DSS received notification from DHSS that Y.I.W.’s Title XX SSBG contract was not renewed.  


17.  On July 17, 2007, DSS notified Y.I.W. that its participation as a Medicaid provider was cancelled.  DSS based its decision on DHSS’s non-renewal of Y.I.W.’s Title XX SSBG contract, and did not perform an independent review.   

18.  Foster appealed to the Circuit Court of the City of St. Louis from DHSS’s decision placing her on the EDL.  Foster argued that DHSS did not provide her with proper notice of placement on the EDL.  On August 25, 2009, the court issued its judgment as follows:  
12.  Without recitation of the record in this case concerning the attempts at notification employed by DHSS and its employees regarding this EDL placement decision, the Court finds these attempts to be haphazard, convoluted and lacking in documentation or verification.  This is especially true in light of the punitive effect that placement upon the EDL has upon Petitioner and her employer, YIW.

*   *   * 
By a preponderance of the evidence, the Court finds and concludes as follows: 

          Respondent DHSS has no procedure in place for proper notice to resolve a claim of non-compliance with the terms of a Settlement Agreement and a resulting placement on the Employee Disqualification List, as was the case in regard to Petitioner.

          Had the question of Petitioner’s placement on the EDL been the subject of a hearing and not a Settlement Agreement, Section 660.315(7) RSMo provides due process protection in that the “person aggrieved by the decision following the hearing shall be informed of his or her right to seek judicial review as provided under Chapter 536, RSMo.

          The Court concludes that Respondent DHSS, under the facts of this case, failed to provide a constitutionally sufficient due process procedure for notification to Petitioner of her placement on the Employee Disqualification List.

         THEREFORE, it is Ordered, Adjudged and Decreed that the determination of Respondent DHSS to place Petitioner Essie G. Foster on the Employee Disqualification List is hereby Set Aside. 

         Petitioner Essie G. Foster is reinstated to her field of employment.  

Conclusions of Law

I.  Denial of In-home Services Provider Agency Contract

Section 660.310, RSMo Supp. 2009, provides:  

1.  Notwithstanding any other provision of law, if the department of health and senior services proposes to deny, suspend, place on probation, or terminate an in-home services provider agency contract, the department of health and senior services shall serve upon the applicant or contractor written notice of the proposed action to be taken.  The notice shall contain a statement of the type of action proposed, the basis for it, the date the action will become effective, and a statement that the applicant or contractor shall have thirty days from the date of mailing or delivery of the notice to file a complaint requesting a hearing before the administrative hearing commission.  The administrative hearing commission may consolidate an applicant’s or contractor’s complaint with a proceeding before the administrative hearing commission filed by such contractor or applicant pursuant to subsection 3 of section 208.156, RSMo, involving a common question of law or fact.  Upon the filing of the complaint, the provisions of sections 621.110, 621.120, 621.125, 621.135, and 621.145, RSMo, shall apply.  With respect to cases in which the department has denied a contract to an in-home services provider agency, the administrative hearing commission shall conduct a hearing to determine the underlying basis for such denial.  However, if the administrative hearing commission finds that the contract denial is supported by the facts and the law, the case need not be returned to the department.  The administrative hearing commission’s decision shall constitute affirmation of the department’s contract denial.  

*   *   * 

5.  The administrative hearing commission shall make its final decision based upon the circumstances and conditions as they existed at the time of the action of the department and not based upon circumstances and conditions at the time of the hearing or decision of the commission.  

6.  In any proceeding before the administrative hearing commission pursuant to this section, the burden of proof shall be on the contractor or applicant seeking review.  
This Commission decides the case de novo and “stands in the shoes” of the agency that made the decision.
    


DHSS argues that this case is moot because “[t]he participation agreement at issue, the SFY2008 agreement, expired on June 30, 2008.”  Because DHSS did not grant Y.I.W. a participation agreement for SFY 2008, the expiration of an agreement is not the issue.  Section 660.310.5
 specifically states that we must make our determination based upon the circumstances and conditions as they existed at the time of DHSS’s action and not based upon the circumstances and conditions existing at the time of the hearing or decision of this Commission.  
We must construe that language to give effect to the intent of the legislature.
  Each word or phrase in a statute must be given meaning.


DHSS further argues that Foster’s placement on the EDL was effective for two years, ending on May 29, 2009, and that Y.I.W. has made applications for a Title XX SSBG contract since that time, but the applications were returned to Y.I.W. for additional information that Y.I.W. never submitted.  DHSS argues that Y.I.W. has not applied for an SSBG contract for 2010.  

DHSS relies on facts not in the record.  Our order dated October 6, 2009, specifically gave DHSS and all other parties the opportunity to present additional evidence after the circuit court’s decision, but DHSS declined to do so.  Our decision must be based on facts in the record.
  This case is not moot.  

DHSS’s Regulation 19 CSR 15-7.021(4) provides: 

In accordance with the protective service mandate (Chapter 660, RSMo), the [D]ivision [of Senior and Disability Services] may 
take immediate action to protect clients from providers who are found to be out of compliance with the requirements of this rule and of any other rule applicable to the in-home services program, when such noncompliance is determined by the division to create a risk of injury or harm to clients.  

(A) Evidence of such risk may include: 

*   *   * 

4.  Failure to comply with the requirements for background screening of employees (sections 660.315, RSMo and 660.317, RSMo)[.]
*   *   *

(B) Immediate action may include, but is not limited to: 
1.  Removing the provider from any list of providers[.]

Section 660.315, RSMo Supp. 2009, which is referenced in Regulation 19 CSR 15-7.021(4)(A)4, sets forth the procedure for placement on the EDL.  Subsection 11(2) requires DHSS to make the EDL available to providers of in-home services under contract with the department.
  Subsection 12 provides: 

No person, corporation, organization, or association who received the employee disqualification list under subdivisions (1) to (5) of subsection 11 of this section shall knowingly employ any person who is on the employee disqualification list. . . .

Y.I.W. argues that principles of collateral estoppel and res judicata require us to enter a ruling in its favor.  DHSS argues that principles of collateral estoppel and res judicata do not apply here.  The doctrine of res judicata operates to bar any claim that was previously litigated between the same parties or those in privity with them.
  Res judicata is applicable upon “the concurrence of four elements: (1) identity of the thing sued for; (2) identity of the cause of 
action; (3) identity of the persons or parties to the action; and (4) identity of the quality or status of the person for or against whom the claim is made.”
  Collateral estoppel, or issue preclusion, bars relitigation of issues that were necessarily and unambiguously decided in a prior proceeding.
  Unlike res judicata, collateral estoppel applies to issues that are being relitigated even though the prior lawsuit raised a different cause of action.
  Collateral estoppel does not require the identity of claims and may be asserted by strangers to the original action.
  In determining whether collateral estoppel applies, courts must consider whether: (1) the issue decided in the prior case was identical to that in the present action; (2) the prior suit resulted in a final judgment on the merits; (3) the party against whom the doctrine is asserted participated as a party or in privity with a party to the prior adjudication; and (4) the party against whom collateral estoppel is asserted had a full and fair opportunity to litigate the issue.


We agree that Foster was the party in the circuit court case and Y.I.W. is the party here.  Further, the issues here are not the same as in the circuit court case.  The sole issue in the circuit court case was whether Foster should be placed on the EDL.  The issue in this case is whether to grant Y.I.W. a Title XX SSBG contract and whether to terminate its Medicaid provider number.  


However, the court’s finding that Foster should not be on the EDL has binding effect.
 The fact upon which DHSS based its denial – Y.I.W.’s employment of someone who was on the EDL – is no longer valid because the court found that Foster’s placement on the EDL was invalid.  

Y.I.W. had been a Medicaid provider and had a Title XX SSBG contract since 2000.  The only reason that DHSS denied a new Title XX SSBG contract to Y.I.W. was because Y.I.W. 
employed Foster, whom DHSS had placed on the EDL without due process notice.  Foster’s placement on the EDL was found invalid by the court.  DHSS points to no other reason for denial of the Title XX SSBG contract that was existing at the time of its decision.  We find no basis upon which to deny a Title XX SSBG contract to Y.I.W.
II.  Medicaid Provider Participation


We also have jurisdiction over Y.I.W.’s appeal of DSS’s decision terminating its Medicaid provider number.
  Y.I.W. has the burden of proof.


DSS’s Regulation 13 CSR 70-91.010(3)(A) provides:  

The provider of personal care services must have a valid participation agreement with the state Medicaid agency. . . . Providers must maintain their approval to participate as a Title XX provider, whether or not they actually serve Title XX eligible clients, in order to remain qualified to participate in the Title XIX (Medicaid) Personal Care Program.

DSS’s Regulation 13 CSR 70-3.030(3) provides:  

(A) Sanctions may be imposed by the MO Healthnet agency against a provider for any one (1) or more of the following reasons:  

*   *   *

19.  Being suspended or terminated from participation in another governmental medical program such as Workers’ Compensation, Crippled Children’s Services, Rehabilitation Services, Title XX Social Service Block Grant or Medicare[.]


On December 14, 2007, DSS and Y.I.W. filed a stipulation before this Commission, stating that the issue between DSS and Y.I.W. is whether DHSS’s decision not to renew the Title XX SSBG contract should be affirmed, and if the answer is “no,” then Y.I.W.’s Medicaid provider number should be reinstated.  DSS’s termination of Y.I.W.’s Medicaid provider number 
was solely based on the non-renewal of Y.I.W.’s Title XX SSBG contract.  Because that basis no longer exists, there is no basis for termination of Y.I.W.’s Medicaid provider number either.   

Summary

Y.I.W. is entitled to a Title XX SSBG contract and is also entitled to continue its status as a Medicaid (MO HealthNet) provider. 

SO ORDERED on April 5, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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