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)
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)

STATE BOARD OF NURSING,
)




)




)



Respondent.
)

DECISION

We dismiss this case for lack of jurisdiction.  
Procedure


Wynn filed his complaint on April 18, 2006, seeking our review of a determination (“the determination”) from the State Board of Nursing (“the Board”).  On November 28, 2006, we convened a hearing on the complaint.  Wynn presented his case.  Assistant Attorney General Amy L. Braudis represented the Board.  We asked the parties to brief the issue of our jurisdiction.  Wynn filed no written argument.  On December 12, 2006, the Board filed written argument.  By order dated March 27, 2007, we ordered the parties to show cause why we should not dismiss this case.  Neither party responded.  

Finding of Fact


The Board issued a determination granting Wynn’s application to take a licensing examination, and further stating:  

If Wynn successfully passes the licensure examination, the Board hereby issues its ORDER granting a PROBATED license to Wynn pursuant to the provisions of § 620.149, RSMo 2000.  

Wynn’s complaint seeks our review of that decision.  
Conclusions of Law


The matter on which Wynn seeks our review is not subject to our jurisdiction.  Our jurisdiction is conferred by statute because we are created by statute.
  Therefore, every statutory condition precedent to our jurisdiction must be met before our jurisdiction exists.
  In written argument, the Board cited our decisions stating that we have jurisdiction when an applicant seeks our review of a determination like the one before us,
 but none of those decisions examines our jurisdiction, as we should do in every case.
  

At the hearing, the Board referred to provisions of § 621.120:

Upon refusal by [the Board] to permit an applicant to be examined upon his qualifications for licensure . . . , such applicant may file . . . a complaint with the administrative hearing commission[;]
(emphasis added) and § 621.045, RSMo Supp. 2006:

The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases . . . when an agency refuses to permit an applicant to be examined upon his qualifications [.]
(Emphasis added.)  Those provisions do not apply because the Board did not refuse to let Wynn take the examination.  It granted his application to take the examination.  

At the hearing, the Board also referred the following provisions of § 621.120:

Upon refusal by [the Board] . . . to issue or renew a license of an applicant . . . , such applicant may file . . . a complaint with the administrative hearing commission[;] 

(emphasis added) and § 621.045, RSMo Supp. 2006:

The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases . . . when an agency . . . refuses to issue or renew a license of an applicant [.]
(Emphasis added.)  Those provisions do not apply because the Board has not refused to issue Wynn a license, it has promised a license with specified probationary terms.  

The Board also cited § 620.149.2:  

If the board issues a probated license, the applicant may file, within thirty days of the date of delivery or mailing by certified mail of written notice of the probation, a written complaint with the administrative hearing commission seeking review of the board’s determination. 
Under that language, we have no jurisdiction unless “the board issues a probated license[.]”  The Board has not issued a probated license to Wynn.  

Further, the Board’s promise of a probationary license depends on passage of the examination.  To be eligible for a license, Wynn must pass the examination, according to both the Board’s determination and the statutes.
  If Wynn does not pass the examination, neither the Board nor this Commission can grant him a license, with or without probation.
  Therefore, until 
Wynn passes the examination, any discussion of a license is merely advisory.
  No statute gives us jurisdiction to review such a determination or make such a decision.  
Summary


We dismiss this case for lack of subject matter jurisdiction.  

SO ORDERED on April 16, 2007.  


________________________________



JOHN J. KOPP



Commissioner

	�State Bd. of Regis'n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  


	�State ex rel. Robinson v. Crouch, 616 S.W.2d 587, 592 (Mo. App., S.D. 1981).


	�The Board cites Craig v. State Board of Nursing, No. 04-1049 BN (Dec. 15, 2004); Rabe v. State Board of Nursing, No. 99-0039 BN (Aug. 9, 1999); and Timmerman v. State Board of Nursing, No. 98-1750 BN (June 15, 1999).  


	�Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).    


	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Section 335.046.1.  


�The basis for issuing a probationary license must be a basis for both denial and discipline.  Section 620.149.1.  Failing the examination is a basis for denial, but not discipline.   


	� We are not commenting on the validity or effect of the Board’s determination.  This Commission has no authority to superintend the Board’s procedures.  Missouri Health Facilities Review Comm. v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  
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