Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 99-1275 DI




)

TERRY L. WRIGHT and
)

WRIGHT INSURANCE SERVICES,
)




)



Respondents.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 11, 1999, the Director of Insurance filed a complaint seeking to discipline the insurance agent license of Terry L. Wright and the insurance agency license of Wright Insurance Services (the Agency) for misrepresentations and misappropriations.  We convened a hearing on the complaint on September 21, 1999.  Steve Gleason represented the Director.  Though notified of the time and place of the hearing, neither Wright nor the Agency made an appearance.  The matter became ready for our decision when the transcript was filed on September 28, 1999.

Findings of Fact

1. Wright holds insurance agent License No. AT486622895, which is currently in good standing.  The Agency holds insurance agency License No. AG12082, which is currently in good standing.  Wright was at all relevant times the owner of the Agency.

Donna Faulkner

2. On August 29, 1997, Wright made a representation to Donna Faulkner that Wright was going to place auto insurance with Mendota Insurance Company (Mendota) and homeowner’s insurance with Universal Fire and Casualty Insurance Company (Universal), on behalf of Faulkner, in Wright’s capacity as an insurance agent.  Wright knew that such representation was false.  He intended that Faulkner rely upon the representation.  The representation was material to the insurance transaction with Faulkner.  

3. On August 29, 1997, Wright received $78.38 from Donna Faulkner, which belonged to Mendota.  

4. Wright appropriated such funds to his own use, or used such funds or other property for a purpose other than that intended.

Tony Cole

5. On October 23, 1998, Wright made a representation to Tony Cole that Wright was going to place insurance with Universal, on behalf of Cole, in Wright’s capacity as an insurance agent.  Wright knew that such representation was false.  He intended that Cole rely upon the representation.  The representation was material to the insurance transaction with Cole.

6. On October 23, 1998, Wright received $139 from Cole, which belonged to Universal.  

7. Wright appropriated such funds to his own use or used them for a purpose other than that intended.

8. On April 8, 1999, Wright made a representation to Universal that Wright personally took an application and signature from Cole for insurance on March 8, 1999, on behalf of Cole, in Wright’s capacity as an insurance agent.  Wright knew that such representation was false, and 

intended that Universal rely upon the representation.  The representation was material to the insurance transaction with Universal.

Brock Mein

9. On September 27, 1997, Wright made a representation to Brock Mein that Wright was going to place auto insurance with the Atlanta Casualty Companies (Atlanta Casualty), on behalf of Mein, in Wright’s capacity as an insurance agent.  Wright knew that such representation was false.  He intended that Mein rely upon the representation.  The representation was material to the insurance transaction with Mein.

10. On September 27, 1997, Wright received $181.50 from Brock Mein, which belonged to Atlanta Casualty.  

11. Wright appropriated such funds or other property to his own use or used them for a purpose other than that intended.

Nicolas Ybarra

12. On May 18, 1998, Wright made a representation to Nicolas Ybarra that Wright was going to place insurance with Viking Insurance Company of Wisconsin, on behalf of Ybarra, in Wright’s capacity as an insurance agent.  Wright knew that such representation was false, and intended that Ybarra rely upon the representation.  The representation was material to the insurance transaction with Ybarra.

13. On May 18, 1998, Wright received $100 from Ybarra, which belonged to Viking Insurance Company.  

14. Wright appropriated such funds to his own use or used them for a purpose other than that intended.

Jason Byrd 

15. In March 1998, Wright made a representation to Jason Byrd that Wright was going to place insurance with Viking Insurance Company of Wisconsin on behalf of Byrd.  Wright knew that such representation was false, and intended that Byrd rely upon the representation.  The representation was material to the insurance transaction with Byrd.

Kristina Reich

16. On July 30, 1998, Wright made a representation to Kristina Reich that Wright was going to place insurance with Leader National Insurance Company (Leader) on behalf of Reich.  Wright knew that such representation was false, and intended that Reich rely upon the representation.  The representation was material to the insurance transaction with Reich.

17. In October 1998, Wright received $124.75 from Reich, which belonged to Leader.  

18. Wright appropriated such funds to his own use or used them for a purpose other than that intended.  

19. On January 4, 1999, Wright made a representation to Atlanta Specialty Insurance Company (Atlanta Specialty) that Wright personally took an application and signature from Reich for insurance on December 30, 1998, on behalf of Reich.  Wright knew that such representation was false, and intended that Atlanta Specialty rely upon the representation.  The representation was material to the insurance transaction with Atlanta Specialty.

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.  Section 375.141.1.
  The Director has the burden of proving that the licenses of Wright and the Agency are subject to discipline.  

Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director cites section 375.141.1, which provides:

The director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it is determined as provided by sections 621.045 to 621.198, RSMo, that the licensee or applicant has, at any time, or if an insurance agency, the officers, owners or managers thereof have [committed certain acts.]

(emphasis added).  Wright and the Agency are both subject to discipline if we conclude that Wright – the Agency’s owner – committed any of the acts listed in subdivisions of section 375.141.1. 

Fraud and Deception

The Director cites section 375.141.1(6), which allows discipline if Wright:

Practiced or aided or abetted in the practice of fraud, forgery, deception, collusion or conspiracy in connection with any insurance transaction[.]

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Deception is the act of causing someone to accept as true what is not true.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 298 (10th ed. 1993).

The Director argues that Wright is subject to discipline under section 375.141.1(6) in Counts I (Faulkner), V (Cole), IX (Universal in the Cole transaction), XI (Mein), XV (Ybarra), XIX (Byrd), XXI (Reich), and XXV (Atlanta Specialty in the Reich transaction).  

Wright made a representation, knew that such representation was false, intended that Faulkner rely upon the representation, and that the representation was material to the insurance transaction in his transactions with Faulkner (Finding 2), Cole (Finding 5), Universal in the Cole transaction (Finding 8), Mein (Finding 9), Ybarra (Finding 12), Byrd (Finding 15), Reich (Finding 16), and Atlanta Specialty in the Reich transaction (Finding 19).  Therefore, we conclude that Wright is subject to discipline under section 375.141.1(6) for deception on Counts I, V, IX, XI, XV, XIX, XXI, and XXV.  

In addition, Wright received funds in the transactions with Faulkner (Finding 3), Cole (Finding 6), Mein (Finding 10), Ybarra (Finding 13), and Reich (Finding 17).  Therefore, we conclude that Wright is subject to discipline under section 375.141.1(6) for fraud on Counts I, V, XI, XV, and XXI.  


The Director argues that the Agency is subject to discipline under section 375.141.1(6) in Counts II (Faulkner), VI (Cole), X (Universal in the Cole transaction), XII (Mein), XVI (Ybarra), XXII (Reich), and XXVI (Atlanta Specialty in the Reich transaction).  We have concluded that Wright – the Agency’s owner – committed fraud or deception, or both, in each of those transactions.  Therefore, we conclude that the Agency is subject to discipline under section 375.141.1(6) on Counts II, VI, X, XII, XVI, XXII, and XXVI.  

Misappropriation or Conversion 


The Director cites section 375.141.1(5), which allows discipline if Wright:

Misappropriated or converted to his, her or its own use or illegally withheld money belonging to an insurance company, its agent, or to an insured or beneficiary or prospective insurance buyer[.]

Misappropriation means “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”  Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., E.D. 1994).  Conversion occurs when a holder of another’s funds diverts them to a purpose other than that specified.  Hall v. W.L. Brady Investments, Inc., 684 S.W.2d 379, 384 (Mo. App., W.D. 1984).  Misappropriation and conversion include any use of property for any purpose other than the client’s.  Missouri Dep’t of Ins. v. Wilkerson, 848 S.W.2d 10 (Mo. App., W.D. 1992).

The Director argues that Wright is subject to discipline under section 375.141.1(5) in Counts III (Faulkner), VII (Cole), XIII (Mein), XVII (Ybarra), and XXIII (Reich).  Wright misappropriated or converted funds to his own use belonging to an insurance company or an insured in his transactions with Faulkner (Finding 4), Cole (Finding 7), Mein (Finding 11), Ybarra (Finding 14), and Reich (Finding 18).  Therefore, we conclude that Wright is subject to discipline under section 375.141.1(5) for misappropriation or conversion on Counts III, VII, XIII, XVII, and XXIII.  

The Director argues that the Agency is subject to discipline under section 375.141.1(5) in Counts IV (Faulkner), VIII (Cole), XIV (Mein), XVIII (Ybarra), and XXIV (Reich).  We have found that Wright – the Agency’s owner – committed misappropriation or conversion in each of those transactions.  Therefore, we conclude that the Agency is subject to discipline under section 375.141.1(5) on Counts IV, VIII, XIV, XVIII, and XXIV.  

The Director also argues that the Agency is subject to discipline under section 375.141.1(5) in Count XX (Byrd).  We have not found that Wright committed misappropriation or conversion in the Byrd transaction because the complaint does not set forth that conduct.  

Therefore, we make no conclusion as to whether the Agency is subject to discipline under section 375.141.1(5) on Count XX.  

Untrustworthiness


The Director cites section 375.141.1(4), which allows discipline if Wright:




Demonstrated lack of trustworthiness or competence[.]

(emphasis added).  The definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).

The Director argues that Wright is subject to discipline under section 375.141.1(4) in Count XXVII.  We have concluded that Wright committed eight acts of deception, five acts of fraud, and five acts of misappropriation or conversion.  We conclude that that Wright is subject to discipline under section 375.141.1(4) for having demonstrated a lack of trustworthiness.   


The Director argues that the Agency is subject to discipline under section 375.141.1(4) in Count XXVIII.  We have found that Wright has demonstrated a lack of trustworthiness or competence.  Therefore, we conclude that the Agency is subject to discipline under section 375.141.1(4).

Summary


We conclude that Wright is subject to discipline under section 375.141.1(6) for deception on Counts I, V, IX, XI, XV, XIX, XXI, and XXV; and for fraud on Counts I, V, XI, XV, and XXI.  We conclude that Wright is subject to discipline under section 375.141.1(5) for misappropriation or conversion on Counts III, VII, XIII, XVII, and XXIII.  We conclude that Wright is subject to discipline under section 375.141.1(4) on Count XXVII for having demonstrated a lack of trustworthiness.


We conclude that the Agency is subject to discipline under section 375.141.1(6) on Counts II, VI, X, XII, XVI, XXII, and XXVI.  We conclude that the Agency is subject to discipline under section 375.141.1(5) on Counts IV, VIII, XIV, XVIII, and XXIV. We conclude that the Agency is subject to discipline under section 375.141.1(4) on Count XXVIII.


We make no conclusion as to whether the Agency is subject to discipline under section 375.141.1(5) on Count XX.


SO ORDERED on November 9, 1999.



________________________________



WILLARD C. REINE



Commissioner

�All statutory references are to the 1994 Revised Statutes of Missouri.


�The complaint does not assert any acts of forgery, collusion, or conspiracy.  At the hearing, the Director presented evidence of forgery, but because the complaint does not set forth any such conduct, we have no power to decide whether Wright or the Agency are subject to discipline on that charge. Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  We expressly note that the Director’s counsel at the hearing was not the Director’s counsel who filed the complaint.  
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