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FREDERICK FRITZ WORTHEN,
)



)



)



Petitioner,
)




)


vs.

)

No. 12-1190 RE




)

MISSOURI REAL ESTATE 
)

COMMISSION,

)




)




)



Respondent.
)

DECISION


We dismiss Frederick Fritz Worthen’s complaint because we lack jurisdiction to hear it.  

Procedure

On June 26, 2012, Worthen appealed the Missouri Real Estate Commission’s (“MREC”) decision denying his request for the return of his revoked broker-officer license.  On July 20, 2012, MREC filed an answer.  On August 16, 2012, MREC filed a motion to dismiss Worthen’s complaint.  Although we gave Worthen until August 31, 2012, to respond to the motion, he did not respond.  

We treat the motion as a motion for summary decision because it relies on matters other than the allegations in the complaint and stipulations.
  We will grant the motion if MREC establishes facts entitling it to a favorable decision and Worthen does not genuinely dispute those facts.
  Worthen did not challenge or otherwise respond to the factual evidence supporting MREC’s motion; therefore, our findings of fact are made from undisputed evidence.

Finding of Fact

1. On October 30, 2010, Worthen’s broker-officer license was suspended for his failure to comply with Missouri tax requirements.

2. On July 28, 2011, Worthen entered into a settlement agreement with MREC agreeing to revocation of his broker-officer license because he had failed to respond to MREC and he had not surrendered his license when it was suspended on October 30, 2010 for failing to comply with Missouri tax requirements.

3. On May 23, 2012, Worthen requested the reinstatement or return of his revoked license because he had complied with Missouri tax requirements.

4. On May 30, 2012, MREC denied his request and informed Worthen that to be licensed, he would have to apply for licensure after completing all of the education and testing requirements for licensure.

5. On June 26, 2012, Worthen filed a complaint with this Commission, seeking the return of his revoked license.
Conclusions of Law


MREC argues we lack jurisdiction over the complaint because Worthen is requesting the reinstatement of a revoked license.  We agree.

Section 621.045.1 provides:

The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases when, under the law, a license issued by any of the following agencies may be revoked or suspended or when the licensee may be placed on probation or when an agency refuses to permit an applicant to be examined upon his or her qualifications or refuses to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination:  

*   *   *

Missouri Real Estate Commission[.]

Worthen did not apply for licensure; therefore, the above provisions concerning the denial of an application for licensure do not apply.  Similarly, MREC has not refused to issue Worthen a license after he passed an examination for licensure.  The revocation of Worthen’s license is also not at issue because the revocation was by means of a settlement agreement entered into on July 28, 2011, and it is now too late for Worthen to seek our review of this settlement agreement under § 621.045.4.  Therefore, there is no statutory basis for our jurisdiction in this case.
  If we have no jurisdiction to hear the complaint, we cannot reach the merits of the case and can only 
exercise our inherent power to dismiss.
  Therefore, we grant the MREC’s motion and dismiss the complaint.

Summary


We dismiss Worthen’s complaint for lack of jurisdiction.  


SO ORDERED on September 11, 2012.



_________________________________


SREENIVASA   RAO   DANDAMUDI



Commissioner

�Regulation 1 CSR 15-3.436(4)(A).


�Regulation 1 CSR 15-3.446(6)(A).


�MREC’s final decision creates some confusion on this point by citing § 339.090 and 20 CSR 2250-3.010(1) and (2) as if Worthen had applied for licensure and been denied.  However, when the whole of the final decision is examined in relation to the allegations in Worthen’s complaint, it becomes clear that Worthen had not applied for licensure, but had requested that his revoked license be returned to him because he had now complied with all Missouri tax requirements.  All statutory references are to RSMo Supp. 2011 unless indicated otherwise.


�MREC’s final decision created confusion by informing Worthen he had the right to appeal to this Commission.  We are a creature of statute and only have the jurisdiction expressly conferred upon us by the General Assembly.  State Bd. of Registration for the Healing Arts v. Masters, 512 S.W.2d 150 (Mo. App., W.D. 1974).  Our jurisdiction may not be waived, conferred by agreement of the parties, by estoppel, or by our own acquiescence.  State Tax Commission v. Administrative Hearing Commission, 641 S.W.2d 69 (Mo. banc 1982); Lafayette Federal Savings and Loan Association of Greater St. Louis v. Koontz, 516 S.W.2d 502 (Mo. App., E.D., 1974); Commercial Bank of St. Louis County v. James, 658 S.W.2d 17 (Mo. banc 1983).  It surely follows that MREC cannot enlarge our jurisdiction by misstating it.


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).


�Regulation 1 CSR 15-3.436(1)(A). 
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