Before the

Administrative Hearing Commission

State of Missouri

WORLDS OF FUN/OCEANS OF FUN,
)



)



Petitioner,
)




)


vs.

)

No. 08-1935 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION
We deny Worlds of Fun/Oceans of Fun’s (“Worlds of Fun”) claim for a refund of use tax for the periods of January 2005 through December 2005.  We deny Worlds of Fun’s motion for summary decision and grant the Director of Revenue’s (“the Director”) cross-motion for summary decision.

Procedure

On November 6, 2008, Worlds of Fun filed a complaint to appeal the Director’s denial of its claim for a refund of use tax for the tax periods from January 2005 through December 2005, as well as the Director’s denial of its refund claim under § 144.030.2
 arising from the purchase of equipment (a corn roaster).  Worlds of Fun paid use tax on out-of-state purchases of tangible personal property, including furniture, appliances, and linens that were included for the use of guests in its cabins and cottages.  The Director filed an answer on December 3, 2008.  On       

July 13, 2009, Worlds of Fun moved to have the case held in abeyance, pending release of an opinion by the Supreme Court of Missouri in the case of Brinker Missouri, Inc. v. Director of Revenue,
 and we granted the motion on July 14, 2009.  On March 25, 2011, Worlds of Fun filed a motion for summary decision, in which it withdrew its refund claim for the purchase of equipment.  On May 3, 2011, the Director responded to Worlds of Fun's motion for summary decision and filed a cross-motion for summary decision.  On June 1, 2011, Worlds of Fun filed its response to the Director’s motion for summary decision and reply to the Director’s response to its motion for summary decision.  On June 10, 2011, the Director filed her reply to Worlds of Fun’s response to the Director’s cross-motion for summary decision, at which point the case became ready for our decision.  
Findings of Fact

1. Worlds of Fun is owned and operated by Cedar Fair, LP,
 whose headquarters is located at One Cedar Point Drive, Sandusky, Ohio.  Worlds of Fun is located at 4545 Worlds of Fun Avenue, Kansas City, Missouri.
2. During the period January 1, 2005 through December 31, 2005, Worlds of Fun operated both an amusement park and Worlds of Fun Village, which consisted of cabins and cottages rented to its customers on a nightly basis.
3. Worlds of Fun purchased, from out of state, the following items for customer use while in the cabins and cottages:  benches, beds, mattresses, mirrors, blinds, drapes, tables, chairs, linens, towels, televisions, microwaves, refrigerators, and umbrellas.

4. Worlds of Fun purchased the items set out above for an aggregate amount of $254,282.82.
5. Worlds of Fun paid use tax of $19,049.50 to the Director for the purchase of the items set out above.

6. On April 30, 2008, Worlds of Fun submitted to the Director an application for refund of use tax in the amount of $19,049.50 for the periods from January 1, 2005, through December 31, 2005, claiming entitlement to an exemption.  
7. On September 10, 2008, the Director denied the claim for refund.

Conclusions of Law


We have jurisdiction over appeals from the Director’s final decisions.
  Worlds of Fun has the burden to prove that it is not liable for the amounts for which the Director refused to grant refunds.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.

Worlds of Fun alleges that the items it purchased for use by its customers in its cottages and cabins (i.e., benches, beds, mattresses, mirrors, blinds, drapes, tables, chairs, linens, towels, televisions, microwaves, refrigerators, and umbrellas) were purchased for resale and therefore were exempted from the imposition of use tax.  Exemptions from taxation are strictly construed against the taxpayer and, as such, it is the burden of the taxpayer claiming the exemption to show that it fits the statutory language exactly.

Motions for Summary Decision

We may grant a motion for summary decision “if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts.”
  A party may establish a fact, or raise a dispute as to such facts, by admissible evidence, which may include a pleading of the adverse party, discovery responses of the adverse party, affidavit, or other evidence admissible under the law.
  
Applicable Statutes

Section 144.610.1 imposes a compensating use tax “for the privilege of storing, using or consuming within this state any article of tangible personal property” purchased from out of state.  Worlds of Fun seeks an exemption from use tax it paid for the purchase of benches, beds, mattresses, mirrors, blinds, drapes, tables, chairs, linens, towels, televisions, microwaves, refrigerators, and umbrellas that were used in its cabins and cottages.
 It bases its exemption claim on § 144.615(6),
 which provides:

There are specifically exempted from the taxes levied in sections 144.600 to 144.745: 

*   *   *

(6) Tangible personal property held by processors, retailers, importers, manufacturers, wholesalers, or jobbers solely for resale in the regular course of business[.] 

Worlds of Fun asserts that the taxed items were held for resale, and refers us to the definition of “sale” as found in § 144.605(7) as a means of defining “resale.”
  “Sale” is defined as:
any transfer, barter or exchange of the title or ownership of tangible personal property, or the right to use, store or consume the same, for a consideration paid or to be paid, and any transaction whether called leases, rentals, bailments, loans, conditional sales or otherwise, and notwithstanding that the title or possession of the property or both is retained for security.

“Use” is defined for purposes of the compensating use tax as:

the exercise of any right or power over tangible personal property incident to the ownership or control of that property[.
]
Applying Kansas City Power & Light and Brinker Missouri
The parties draw our attention to two opinions of the Supreme Court, Kansas City Power & Light v. Director of Revenue
 and Brinker Missouri v. Director of Revenue.
  Worlds of Fun asserts that Kansas City Power & Light governs because in that case as well as this one, the guests controlled the taxed items, while the Director asserts that Brinker Missouri governs because in that case as well as this one, there was no permanent transfer of the taxed items to the end users.  Needless to say, both parties find grounds to distinguish the other’s case.  
We apply the holdings of each case to this one, using the criteria set out by these cases – whether there was a transfer to the end user of the right to consume the taxed items, as set out in § 144.605(7), and whether a resale to the end user occurred because a right to control the taxed items was transferred to the end user, as set out in §§ 144.605(7) and (13).  
Consumption
In Kansas City Power & Light, the electric utility sought a refund of sales tax paid by its customer-- a hotel-- for electricity furnished to guests’ rooms.  The Supreme Court pointed out that the guests received a transfer of control of the electricity.  Specifically, the hotel transferred 
the right to use or consume electricity to the guests.  Thus, the guests had the right to consume the electricity.
  “Consume” is defined as: “to use up : EXPEND.”
  The opinion also noted that electricity “cannot be safely transported by a customer, and must be used by the customer at the time of purchase.”
  (Emphasis added.)  By contrast, in Brinker Missouri, Brinker did not allege that its diners consumed the tables, chairs, and plates at issue there, and was left to argue that the diners’ use of them satisfied the other statutory requirements for a resale—an argument the Supreme Court rejected.

In this case, until its June 1, 2011 response and reply to the Director’s brief, Worlds of Fun did not raise the assertion that its guests consumed the taxed items.  That filing alleged the fact that its depreciation (for accounting purposes) of the taxed items met the consumption requirement.  Leaving aside the fact that this argument was never pleaded and was raised for the first time in Worlds of Fun’s last filing with us, we are not persuaded that Worlds of Fun’s accounting entries prove whether the taxed property was consumed and if so, by whom.  We therefore find that Worlds of Fun did not transfer the right to consume the taxed items to its guests.
 
Control
In both Kansas City Power & Light and Brinker Missouri, the Supreme Court considered the extent to which a right of control over the taxed item was conveyed to the end 
user.  In Kansas City Power & Light, the Court held that the hotel transferred the right to use the item to its guests while renting the room, illustrating the degree of control by pointing out the guest’s ability to switch lights on and off and adjust thermostats.
  In Brinker Missouri, where a restaurant chain claimed that it resold the chairs, tables, plates, and utensils to the diners, the Supreme Court described the diner’s degree of control over the taxed items as “de minimus.”

Worlds of Fun tries to distinguish Brinker Missouri by comparing the level of control its customers exert over the property to that exercised by Brinker – specifically, “[T]he customer’s control and use of the tangible personal property is significantly more than the brief time needed to eat a meal in a restaurant.”
  We disagree as to the significance of the time periods.  In both cases, the tangible personal property at issue constituted a necessary accoutrement to that which the customer bought – a meal in one case, or a nightly rental of a cabin or cottage in the other.  When a Brinker customer ate a Brinker-prepared meal, she sat in a Brinker-provided chair at a Brinker-provided table, and ate the food with a Brinker-provided knife, fork, and spoon.  When a Worlds of Fun customer rented a cottage or cabin, he slept on a Worlds of Fun-provided bed and linens, cooked food in a Worlds of Fun-provided microwave oven, and watched television shows on a Worlds of Fun-provided television.  We cannot agree that this slight difference in the duration of the exercise of control over the taxed item justifies ignoring the reality of the situation – Worlds of Fun did not transfer a sufficient right of control of the taxed items to its guests.  
Summary


We find that Worlds of Fun’s claim for refund of use tax it paid for the property in question fails, because there was no transfer of a right to consume or use the property sufficient 
to satisfy § 144.605(7); therefore, the property was not acquired for resale.  We grant the Director’s cross-motion for summary decision, deny Worlds of Fun's motion for summary decision, and deny Worlds of Fun’s claim for a refund of use tax.

SO ORDERED on July 21, 2011.
[image: image1.png]SREENIVASA RAO DANDAMUDI
Commissioner





�Statutory references are to RSMo 2000 unless otherwise noted. 


�319 S.W.3d 433 (Mo. banc 2010), issued Aug. 31, 2010.


�The appeal was originally filed in the name of Cedar Fair, LP, but subsequent pleadings and motions of the parties show the taxpayer’s name as “Worlds of Fun/Oceans of Fun,” and that name is used here.


�Section 621.050.1.


�Section 621.050.2; Brinker Missouri, Inc. v. Director of Revenue, 319 S.W.3d 433, 436 (Mo. banc 2010).


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�Cook Tractor Co., Inc. v. Director of Revenue, 187 S.W.3d 870, 872 (Mo. banc 2006); Six Flags Theme Parks, Inc. v. Director of Revenue, 102 S.W.3d 526, 528 (Mo. banc 2003).


�1 CSR 15-3.446(6)(A).


�1 CSR 15-3.446(6)(B).


�We refer to this list of items as “the taxed items.”


�RSMo Supp. 2010.


�See King v. National Super Markets, 653 S.W.2d 220, 221 (Mo. banc 1983) (“The definition of “resale” in [§ 144.615(6)] is interchangeable with the definition of “sale” found in [§ 144.605(7)].”)


�Section 144.605(13).


�83 S.W.3d 548 (Mo. banc 2002).


�319 S.W.3d 433 (Mo. banc 2010).


�Kansas City Power & Light, 83 S.W.3d at 552.


�WEBSTER’S THIRD NEW INT’L DICTIONARY 490 (unabr. 1986).


�89 S.W.3d at 553.


�See also Hotels Statler Co. v. District of Columbia, 199 F.2d 172, 174 (D.C. Ct. App. 1952) (hotel guests do not use furnishings long enough to be said to consume them); Sine v. State Tax Comm’n, 390 P.2d 130, 131 (Utah 1964) (hotel, not guest, was end consumer of hotel-provided supplies); Kentucky Board of Tax Appeals v. Brown Hotel Co., 528 S.W.2d 715, 718-19 (Ky. 1975) (hotel, not guest, is consumer of tangible personal property provided as part of room rental); Mayflower Park Hotel, Inc. v. Dep’t of Revenue, 98 P.3d 534, 536-37 (Wash. App. 2004) (hotel, not guest, is consumer of room furnishings); Chase Hotel, Inc. v. Director of Revenue, No. RS-80-0042 (Mo. Admin. Hrg. Comm’n, July 28, 1982) (hotel, not guest, is ultimate consumer of hotel room furnishings).


�Kansas City Power & Light, 83 S.W.3d at 553-54.


�Brinker Missouri, 319 S.W.3d at 439.


�Pet. motion for summary decision at 6.
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