Before the

Administrative Hearing Commission

State of Missouri

BENTON J. WOOD,
)


)



Petitioner,
)




)


vs.

)

No.  06-0230 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We grant the application of Benton J. Wood for a refund of $7,352.39, with any interest as provided in §§ 32.068 and 32.069, RSMo Supp. 2006,
 for sales tax collected and remitted on the parking site rental fees from October 2002 through September 2005.
Procedure


The Director of Revenue (“the Director”) denied Wood’s application for a refund of sales tax.  Wood appealed.  We held our hearing on October 12, 2006.  Senior Counsel James L. Spradlin represented the Director.  Wood appeared on his own behalf by telephone.  Both parties filed written arguments.  The case became ready for decision on March 15, 2007, when the last brief was due.
Findings of Fact


1.
Wood owns a business called Big Red Barn RV Park (“Big Red Barn”).


2.
Big Red Barn offers sites for rent in which to park a recreational vehicle (“RV”) for those who are traveling.  An RV can be a trailer with living facilities pulled by a motor vehicle or a self-propelled truck-type motor vehicle outfitted with living facilities.
  

3.
Big Red Barn does not allow tents.

4.
Big Red Barn rents “basic” and “full hookup” sites at daily rates and discounted weekly and monthly rates.  The basic site provides a utility hookup to 30 AMP electricity and water.  The “full hookup” site includes cable television for a daily charge and free wireless internet service.  

5.
The typical clientele of Big Red Barn consists of retired couples traveling on an extended basis who rent a site to park their RV for a day or two.  Many of them are “full-time RVers,” a term denoting retired couples who have sold their homes and many of their possessions.  They have purchased RVs to live in full time so that they can travel to and enjoy various areas of the country.  

6.
Big Red Barn advertises itself through its Web site, www.bigredbarnrvpark.com.  The website’s “Accommodations” page states:

When you want a free cup of morning coffee, tips for sightseeing, a friendly game of pool or horseshoes, or just a comfortable place to put your feet up, it’s all here at Big Red Barn RV Park!  In fact, no one offers more value for your dollar from Minnesota to the Texas Gulf, from Boston to San Diego!

7.
The “Contact Us” page states:

Whether your plans call for a night, a week or a month, our friendly staff and modern, clean, quiet, park are ready to make your visit to our history-rich corner of the heartland a very memorable one!


8.
The “Accommodations” page lists the following:

· 70-L-O-N-G and W-I-D-E level sites

· 62 – Full Hookup Sites

· 8 – Basic Water/Elect[r]ic sites

· 30 or 50 AMP Electric Service

· Open Year Round with 365 Day Full Service

· Concrete Patios

· Cable TV 40+ Channels FOXNEWS, CNBC, ESPN, WEATHER and More

· Visitor/Guest Mail Accepted

· LP Gas

· Picnic Tables

· Unobstructed Satellite Dish Views of the Southern Sky

· Central Bar-B-Que Area and Outdoor Pavilion with Complimentary Firewood

· Ice

· Quiet Air-Conditioned Modern Station

· Courtesy Computer-Internet Access NEW!

· Daily, Weekly, and Monthly Rates

· 24-hour Courtesy Phone

· Adult Game Room with Pool Table

· 2 Cable Television Viewing Areas 

· Air-conditioned laundry

· Paved Roads

· Exchange library

· Restrooms & Shower Facilities are Climate Controlled & highly-rated

· Complete Kitchen Facilities for Your Group or Rally

· Well Behaved Pets with Responsible Owners Always Feel Welcome

· Terrific Sunsets

· Morning and evening songbirds

9.
As shown by photographs on the Web site, the outdoor features of Big Red Barn emphasize a rustic charm.
  The landscaping includes flowers, trees, and old farm out-buildings, such as a chicken coop with flowers hanging from it.    

10.
A barn building, for which the business is named, has been converted to include the business office, an adult recreation room with a pool table, meeting facilities, and a laundromat.  

11.
Renters may use the recreation room and pool table without charge.
  There is a charge for the laundromat.

12.
Big Red Barn offers indoor and outdoor meeting facilities without charge.  The website’s “Groups & Rallies” page states:

Groups find our club house facilities, nestled into our rural, park like setting, perfect for rallies and get-togethers, and yet we are only moments from shopping and “big city” amenities.

The newest facility, the “Rally Barn” is over 1,000 square feet of open space plus a super large kitchen, restrooms and 5 special, very close to the “Rally Barn” sites for physically challenged, or the rally hosts to use.
13.
Photographs on the Web site show a basketball backboard and hoop attached to an outdoor pavilion and horseshoe pits, all available for use free of charge.

14.
At the “Things To Do” page,
 Big Red Barn describes various sites and activities in the surrounding area that have historical or aesthetic interest or that provide entertainment.  This page provides links to websites that give more information about such places and activities.
15.
Not all of the features now found listed on Big Red Barn’s Web site existed during the time period of the refund application, October 2002 through September 2005.  For instance, the adult game room with pool table was not put in until April 2003, and two television viewing areas were not installed until around June 2003.  Roads were paved in 2004.
16.
For the 12 quarters from October-December 2002 through July-September 2005, Big Red Barn collected and remitted $9,370.38 in sales taxes on site rentals, propane sales, and laundromat revenue.  Of the amount paid, $7, 352.39 was for site rentals.
  
17.
On or about December 16, 2005, Wood applied to the Director for a refund of the $7,352.39 in sales tax collected and remitted for parking site rentals.
18.
 On February 20, 2006, the Director denied the application “because campgrounds are considered a place of amusement and recreation.”  The Director notified Big Red Barn of the final decision to deny the application by letter dated February 21, 2006.
Conclusions of Law


We have jurisdiction over appeals from the Director’s final decisions.
  Wood has the burden to prove that he is entitled to a refund.
  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.
  We may do whatever the law permits the Director to do.


Section 144.020.1(2), RSMo Supp. 2006, provides:  


1.  A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:  

*   *   *


(2) A tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.]

The issue is whether the rents for parking sites at Big Red Barn are subject to sales tax because they are “fees paid to, or in any place of amusement, entertainment or recreation.”  There is no question that the rentals were fees paid for the rental of an RV parking site, nor is there any dispute that Big Red Barn is a “place.”  The disputed issues are (1) whether an RV parking facility is, in and of itself, a place of amusement, entertainment or recreation and, (2) if not, whether Big Red Barn has become such a place by force of the amenities that the business added to attract customers.

As set forth in Spudich v. Director of Revenue, 745 S.W.2d 677, 680 (Mo. banc 1988), “Statutes relating to taxation are strictly construed against the taxing authority and in favor of the taxpayer.”  Spudich defined the critical terms to be applied:
“Amusement” is defined as a “pleasurable diversion: entertainment.”  Webster’s Third New International Dictionary, 74 (1966).  “Entertainment” means “something that diverts, amuses, or occupies the attention agreeably.”  Id. at 757.  “Recreation” is “a means of getting diversion or entertainment.”  Id. at 1899.
Id.  The Director maintains that an RV parking facility is the same as a campground and, therefore, a place of amusement, entertainment, or recreation.  The Director asserts:  “It is apparent to Petitioner, and seems beyond dispute, that camping is a recreational activity. . . . Certainly if camping using a tent is considered ‘something that diverts, amuses, or occupies the attention agreeably,’ camping in a recreational vehicle must also be recreation.”
  The Director cites no legal authority for her proposition that camping is inherently amusing, entertaining, or recreational.  We do not accept the Director's assumption.  The nature of a camping activity depends on the reasons why the people are camping and on attendant circumstances.
  


Wood maintains that even if camping is always amusement, entertainment, or recreation, RVs are not the same as camping tents.  An RV consists of living quarters on wheels that are practically identical, except on a smaller scale, to living quarters in a building, including the requirement of utilities.  Many of Big Red Barn's renters are “full-time RVers” whose RVs are their only living quarters.  

The substance of Wood’s argument is that renters of RV parking sites are more akin to people renting a motel room while traveling and are not like people pitching a tent on the ground for the diversion that the drastically different style of living in a tent would give them.  The RVer couple is simply renting space and a utility hookup for their mobile living quarters so that they can stay there temporarily.  

We agree with Wood and conclude that an RV parking facility, by itself, is not a place of amusement, entertainment or recreation.

The alternative issue is whether the amenities that Wood has added to Big Red Barn to attract renters have converted the fee for parking mobile living quarters into a fee paid in or to a place of amusement, entertainment or recreation.  The Supreme Court has considered the issue of whether a place not normally one of amusement, entertainment, or recreation becomes such by a change of circumstances.  In L & R Distributing, Inc. v. Missouri Dep’t of Revenue, 529 S.W.2d 375 (Mo. 1975), the court held that places not considered to be for amusement, entertainment, or recreation “within normal contemplation,” such as restaurants, confectionaries, hotels, motels, bus stations, and airports, were not converted into such by the installation of coin-operated amusement devices, such as a pinball machine.  Id. at 378.  Therefore, the proceeds from the pinball machines were not subject to sales tax under § 144.020.1(2).  

In Spudich, the Supreme Court considered the related issue of when a mixed facility, having recreational and non-recreational activities, becomes a place of amusement, 
entertainment, or recreation.  The situation was whether a billiard center, which derives more than half its revenues from services and sales other than fees paid for the purchase of a billiard playing time, is a place of amusement, entertainment, or recreation subject to § 144.020.1(2).  The taxpayer argued that because only 23 percent of the business’ revenues came from the billiard playing time charges, the business could not be considered “primarily” a place of amusement, entertainment, or recreation, but was, based on revenues, “primarily” a restaurant.  The court rejected the test of what a business was “primarily” based on revenues.  The court recognized that a business may have a dual nature, relying on Fostaire Harbor, Inc. v Missouri Dep’t of Revenue, 679 S.W.2d 272 (Mo. banc 1984).  

In Fostaire, the court decided that fees to ride in a helicopter that flew over historic sites were fees taxable under § 144.020.1(2).  The court applied reasoning quoted from a New York court:

“[I]f in fact a place or facility provides something edifying or educational in addition to enjoyment, entertainment or amusement, it is no less a place of amusement.”
Applying this reasoning to the billiard center, the Spudich court held:

Within normal contemplation, it is beyond cavil that a billiard center is a place of amusement.  Spudich holds his business out to the public as a billiard center; it is access to billiard playing equipment which attracts Spudich’s patrons.  The provision of food and drink to those patrons and the sales and service of billiard equipment are both consistent with and incidental to the operation of a billiard center.  The fact that revenues from the sale of food and drink exceed revenues from the sale of billiard table playing time does not vitiate the billiard center’s character as a place of amusement.
*   *   *
Implicit in this Court’s interpretations of Section 144.020.1(2),

see L & R Distributing I, L & R Distributing II, Bally’s LeMan’s Family Fun Centers, Inc., Fostaire Harbor, Inc., and today’s holding, is the concept that at some point,1 the installation of a sufficient number of coin-operated amusement devices in any location is sufficient to bring the fees paid for amusement therein within the sales tax law.  This Court’s analyses of Section 144.020.1(2) thus find a legislative intent to treat only those locations in which amusement activities comprise more than a de minimus portion of the business activities of the location as places of amusement for sales tax purposes.
1 We make no attempt in this case to draw a well-defined line of demarcation between places of amusement subject to sales tax and those locations in which amusement activity is so insignificant as to escape taxation.  Each case must be considered on its own particular facts.  Factors important for consideration in the inquiry whether a location in [sic] a place of amusement include the manner in which the location holds itself out to the public, the amount of revenue generated by amusement activities, and the pervasiveness of the amusement activities conducted at the location.  This list is not exhaustive.  Other factors may, of course, be considered as circumstances dictate.

De minimus” means “lacking significance or importance : so minor as to merit disregard[.]”
  We must determine whether the features in Big Red Barn that the Director characterizes as amusement, entertainment, or recreation assume anything more than de minimus status by using guidelines that the Spudich court set forth in its footnote 1.  There is no evidence of “the amount of revenue generated by amusement activities” because Big Red Barn does not charge separately for the horseshoe pits, adult entertainment room, free coffee, pool table, meeting rooms, and attractive landscaping and flowers.  The Director states in her brief that Wood “includes the cost in the price he charges for parking.”  While a business normally includes its costs in its charges, there was no specific evidence that Wood was doing so.  Wood 
testified that “there was a price change on one of the price lines, or perhaps two of the price lines, that might have occurred after that date in July [19, 2006].”
  There is no evidence on whether the “price change” was to charge more or less and no evidence as to what caused the price adjustment.  The pool table and adult entertainment room were installed in 2003.  There is no evidence that this caused the price change in 2006.  There could have been other improvements that caused a change in price.  For instance, Wood also testified that he paved all the roads in the facility in 2004.
  

The Director emphasizes how Wood holds Big Red Barn out to the public on Big Red Barn’s Web site.  The Web site makes obvious that Wood is emphasizing what he thinks will draw people to his facility to stay for a while.  In the list of features that Wood provides at the “Accommodations” page of his Web site, he lists first the physical features of and hookups provided at each parking site, including the convenience of paved roads.  This is consistent with the facility being one for parking RVs temporarily.  The Web site also lists the features that make the place feel more home-like, such as a laundry, “climate controlled” restrooms and shower facilities, cable television, wireless internet service, visitor/guest mail service, concrete patios, barbecue facilities, free coffee, and courtesy telephone.  These are not amusements, entertainments, or recreational.

The features that the Director asserts stand out as changing the facility into a place of amusement, entertainment, or recreation include the adult game room with a pool table, two cable television viewing areas, indoor and outdoor meeting areas with large kitchen facilities, “terrific sunsets” and “morning and evening songbirds,” and landscaping and décor that provide a “rustic” atmosphere.  We regard the rustic landscaping and décor as making the place more 
pleasant, not a feature of amusement or recreation.  Touting the pleasant natural aspects surrounding the facility, such as sunsets and songbirds, does not change the character of the facility.  The availability of extra television-watching space and a game room with a pool table are features that could amuse and divert the attention of facility renters if they chose to make use of them.  However, these accommodations do not appear to be anything more than incidental features that renters can, if they want to, make use of while staying there.  There is no evidence that they changed the character of the temporary living facility into a place of amusement, entertainment, or recreation.  The same is true of the meeting facilities.  They are available for the use of the renters, but there is no evidence as to what extent the renters use them.  Big Red Barn’s Web site also touts the availability of nearby historic and entertainment sites that are separate from Big Red Barn.  For Big Red Barn to try to persuade prospective renters that they can have a good time at nearby places that are independent of Big Red Barn does not change the character of an RV parking facility into the character of the nearby entertainment.

We conclude that the few features at Big Red Barn that the Director can point to and call amusement, entertainment, or recreation are de minimus in determining the character of the facility.  Big Red Barn is a rental parking facility for RVs that tries to make itself appear as homelike as possible to travelers and that provides meeting facilities for groups who want to get together.  Simply providing features that help people relax and have pleasant interactions with others does not convert the parking facility into a place of amusement, entertainment, or recreation.


Wood has shown that he is entitled to a refund of the sales tax that he collected and remitted on the parking site rental fees.  Wood is also entitled to any interest as provided in 
§§ 32.680 and 32.690, RSMo Supp. 2006.
Summary


The parking site rental fees that Big Red Barn charges for recreational vehicles are not fees paid to or in a place of amusement, entertainment, or recreation and therefore are not subject to sales tax under § 144.020.1(2), RSMo Supp. 2006.  Big Red Barn is entitled to a refund of $7,352.39, with any interest as provided in §§ 32.068 and 32.069, RSMo Supp. 2006.

SO ORDERED on April 6, 2007.


________________________________


TERRY M. JARRETT

Commissioner

	�Statutory references are to RSMo 2000, unless otherwise noted.


	�Wood’s wife signed the application for refund, but there was no evidence that she was a co-owner with her husband.


	�We have formulated our description of the type of recreational vehicles that use Big Red Barn from what was said at the hearing and from common knowledge about such vehicles.  The sales tax statutes do not define recreational vehicle.  Statutory definitions are found at § 407-1320(13), RSMo Supp. 2006, for the Merchandising Practices Law and at § 301.010(47), RSMo Supp. 2006, for registration and licensing of motor vehicles.  


	�Ex. N.


	�Ex. B.


	�Exs. A, L, and N.


	�The Web site features a photograph of the pool table in the adult entertainment room.


	�Ex. C.  


	�Exs. J and K.


	�Ex. E.


	�See chart in Exhibit O.


	�Section 621.050.1.  


	�Section 621.050.2.  


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


	�Resp. Brief, at 9.


	�Spudich, 745 S.W.2d at 681-82 and n.1.


	�Fostaire, 69 S.W.2d at 273, quoting Wien v. Murphy, 28 A.D.2d 222, 284 N.Y.S.2d 303, 306 (1967).


	�Spudich, 745 S.W.2d at 681-82.


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 331 (11th ed. 2004).


	�Tr. at 16-17.


	�Tr. at 16.  
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