Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY, 
)



)



Petitioner,
)




)


vs.

)

No. 05-1840 PO



)

EUGENE G. WOOD,

)




)



Respondent.
)

DECISION 


We find no cause to discipline Eugene G. Wood’s peace officer license.  Wood did not commit the criminal offense of perjury.  
Procedure


The Director of the Department of Public Safety (“the Director”) filed a complaint on December 30, 2005, asserting that Wood’s license is subject to discipline. 


This Commission convened a hearing on the complaint on November 3, 2006.  Assistant Attorney General David J. Hansen represented the Director.  Donald G. Cheever represented Wood. 

The parties elected to file written arguments.  The matter became ready for our decision on December 14, 2006, when the Director filed the last written argument.

Findings of Fact

1. Wood holds a Class B peace officer license.  
2. On February 12, 2003, the Combined Ozarks Multi-Jurisdictional Enforcement Team (“COMET”) received a report that two females had purchased a large amount of pseudoephedrine pills from a Target store in Springfield, Missouri.  Officers followed the two females to a residence in Springfield.  One of the females remained at the residence, and the other, later identified as Jamie Ryan, left in an automobile, eventually traveling east on U.S. Highway 60.  
3. Four COMET officers – Loren Pope, Scott Moore, Dave Southard, and Daniel Nash – followed Ryan on Highway 60, but could not stop her because they were in unmarked vehicles.  They were unable to obtain assistance in making a stop until they got to Webster County.  
4. Wood, who was employed as an officer with the Webster County Sheriff’s Department, received a radio report that assistance was needed in making the stop.  Wood followed Ryan’s vehicle, activated his lights, and pulled over behind Ryan’s vehicle.  The four COMET officers also stopped.  Richard Blauvelt, an employee of the Webster County Sheriff’s Department who transported prisoners, was riding in the car with Wood, en route from attending the funeral and burial of the sheriff’s mother.  
5. At some point, Terry Voss, an employee of the Webster County Sherriff’s Department, drove by the scene.  His wife, Julie Voss, was in the car with him en route from the funeral and burial of the sheriff’s mother.  Voss took his wife home, which was about 15 minutes away, and returned to the scene.  Voss was not a commissioned peace officer.  
6. Wood ran a records check and learned that there was an outstanding warrant for Ryan’s arrest in Wright County.  The COMET officers searched Ryan’s vehicle and interviewed her as part of their investigation into the pseudoephedrine purchase.  Wood handcuffed Ryan and 
placed her under arrest.  Because Ryan was pregnant and was uncomfortable in the handcuffs, and because the COMET officers wanted her continued cooperation with their investigation, the handcuffs were removed until the questioning was completed.  It is a common interview technique to leave handcuffs off during interrogation in order to encourage cooperation.  
7. One does not need to be a commissioned peace officer in order to transport prisoners.  When the questioning was completed, Voss handcuffed Ryan again, put her in his vehicle, and transported her to the custody of Wright County.  
8. Ronald Worsham, the sheriff of Webster County, was the subject of a quo warranto proceeding in the Circuit Court of Webster County to remove him from office.
  One issue in that case was whether Worsham allowed Voss, who was not a commissioned officer, to make arrests.
  On August 18, 2004, Wood truthfully testified at Worsham’s trial as follows:  


Q:  All right.  Now, tell me what happened then.  You pulled [Ryan] over, what did you do next? 

A:  I pulled her over and the COMET officers came up to assist.  I took her driver’s license from her while they were speaking to her, ran her driver’s license through the dispatch, and it came back that she had a warrant from her -- for her arrest from another county. 

Q:  All right.  What did you do next?

A:  I handcuffed her and placed her in the back of my vehicle.  The COMET officers were speaking to her, and she made notice to us that she was several months pregnant, that the handcuffs were very uncomfortable for her.  So I uncuffed her and let the COMET officers finish doing a field side interview with her. 

Q:  All right.  Now, at some point did -- You know Terry Voss?

A:  Yes.

Q:  At some point Terry Voss come on the scene?

A:  Yes, he did. 

Q:  At what point did he come on the scene? 

A:  He came on the scene toward the end.  I had to stay with the suspect’s vehicle, because it was going to be towed, and I had called him to come to my location so he could transport the prison[er] to the next county line, where the next county’s deputies were going to pick her up and take her into custody.

Q:  And is that -- does that happen fairly often that you might pull somebody over, find they’ve got an outstanding warrant in another county and have to transport them to that county? 

A:  It depends on how full our facilities are and if the other count[y] is willing to meet us at the county line to take their prisoner. 

Q:  All right.  Now, who arrested Jamie Ryan?

A:  I did.  

Q:  And you’re the one that placed the handcuffs on her, you testified? 

A:  Yes.

Q:  Now, at some point did Mr. Voss take custody of Ms. Ryan?

A:  Yes, he did.  After he had arrived, he just brought her from the rear of my patrol car and placed her in the vehicle that he was in.

Q:  All right.  And did you have any conversation with him at that time? 

A:  I just gave him instructions that the deputies in the next county were going to meet him at the county line.[
]

9.
Criminal charges were filed against Wood as a result of the Ryan incident, but were dropped.
  

Conclusions of Law


We have jurisdiction to determine whether Wood’s peace office license is subject to discipline.
  The Director has the burden to show that Wood has committed an act for which the law allows discipline.
  The Director must prove his case by a preponderance of the credible  evidence.
  Preponderance means the greater weight.
  
I.  Perjury


Section 590.080.1 provides:  

The director shall have cause to discipline the license of any peace officer licensee who: 
*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director alleges that Wood testified falsely to a material fact in the quo warranto proceeding against Worsham in violation of § 575.040, RSMo 2000.  That statute provides: 


1.  A person commits the crime of perjury if, with the purpose to deceive, he knowingly testifies falsely to any material fact upon oath or affirmation legally administered, in any official proceeding before any court, public body, notary public or other officer authorized to administer oaths. 

2.  A fact is material, regardless of its admissibility under rules of evidence, if it could substantially affect, or did substantially affect, the course or outcome of the cause, matter or proceeding.  
II.  Witnesses’ Recollection

This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  The Director’s complaint asserts:  

6.  On or about August 18, 2004, while employed as a deputy with the Webster County Sheriff’s Department, the respondent testified falsely to a material fact in the case of State ex rel. Nixon v. Ronald Worsham, 04CV693050, in the Circuit Court of Webster County, Missouri. 

7.  Respondent testified under oath that he arrested and handcuffed Jamie Ryan on February 12, 2003, when, in fact, Respondent was aware that a non commissioned individual, Terry Voss, had handcuffed and arrested Jamie Ryan.  This testimony was perjury, in violation of § 575.040, RSMo.  

The Director relies on the November 3, 2006, hearing testimony of Pope, Moore, Southard and Nash, as well as the transcript of Wood’s testimony in Worsham’s trial, for the proposition that Wood testified falsely in Worsham’s trial.  Wood relies on his hearing testimony and the hearing testimony of Blauvelt (who was riding with Wood), as well as the deposition testimony of Julie Voss (Voss’ wife).  Because no police reports or any other documentation regarding the February 12, 2003, incident were introduced into evidence, our determination rests solely on the testimony. 
A.  The Director’s Evidence

Pope, Moore, Southard and Nash all testified on the basis of their recollection three years after the incident occurred and stated that they had no written reports stating whether it was Wood or Voss who initially handcuffed Ryan and placed her under arrest.  We conclude that Pope, Moore, Southard and Nash all had insufficient recall as to the events that occurred on February 12, 2003.

1.  Pope

Pope was admittedly unsure as to elements in the chain of events involved in the stop of Ryan.  When asked how many COMET officers were involved in the incident, he stated “I believe there was four of us.”  (Tr. at 29.)  When asked how many COMET vehicles were involved, Pope stated: 


A:  I assume that everybody was driving their own vehicle.  I didn’t pay particular attention that day.

Q:  So your recollection is there were four different officers driving four separate vehicles? 

A:  The best I can remember that is correct.

(Tr. at 30.)  Pope testified that he did not know whether there was somebody in the vehicle with him.  (Tr. at 22.)  When asked whether other COMET officers got to Ryan’s vehicle before he did, Pope replied “I don’t recall.”  (Tr. at 33.)  


Pope was unsure where the stop occurred:  


Q:  Do you recall where you were at in relation to the city of Rogersville when this stop occurred?  

A:  Not in particular, no, I don’t.  I know it was on Highway 60.

Q:  Do you know whether you were east of Rogersville, west of Rogersville? 

A:  We might have been east of Rogersville.

Q:  Do you remember how far? 

A:  No. 

(Tr. at 30-31.)  When asked if he exited his vehicle immediately, Pope stated “I don’t know.”  
(Tr. at 32.)  When asked if he saw Wood get out of his vehicle, Pope stated “Yes, I believe I did.”  (Tr. at 32.)  Pope stated that “as far as I know,” Wood went up to Ryan’s vehicle and got 
her driver’s license – “My attention was not on Mr. Wood.  It was on Ms. Ryan.”  (Tr. at 25.)  When asked where he was when Wood approached Ryan, Pope replied “I believe I was probably the fourth vehicle in line.”  (Tr. at 32.)  Pope testified:  


Q:  Do you recall hearing anybody say anything about a warrant that had been issued out of Wright County, Missouri for Jamie Ryan? 

A:  No.

Q:  Did somebody, you in particular or anybody else in your presence obtain any kind of permission from Jamie Ryan to search her vehicle?

A:  Somebody within the task force I believe asked her for permission to search her vehicle.

Q:  Did you hear them ask her?

A:  No. 

(Tr. at 34.)  


Pope admitted that he was “not sure [of] the chain of events that took place” after Wood took Ryan’s driver’s license (Tr. at 23-24) and that:  

I can’t say for sure the chain of events as far as who contacted her first or anything like that. . . .  I think the best I can remember is we had her get out of the vehicle and stand at the back of the car.

(Tr. at 24-25.)  He stated that Ryan was then placed into the back of “a vehicle.”  (Tr. at 27, 37.)  He further testified:  


Q:  All right.  Do you recall who searched her car? 

A:  I believe that was Scott Moore and I.  
*   *   *


Q:  You and Scott Moore.  Where was Ms. Ryan when you were searching the car?  Do you recall? 

A:  I believe she was standing at the back of the vehicle.  

Q:  The back of her vehicle? 

A:  At the back of her vehicle, yes.  

(Tr. at 27-28.)  Though Pope was one of the officers conducting the search of Ryan’s vehicle, he was uncertain in his recall of the details: 


Q:  When you say you searched the vehicle, what did that amount to? 

A:  Searching the front seats, the back seats, and the trunk. 

Q:  Under the front seats? 

A:  I don’t know who searched under the front seat.

Q:  Did you participate in the search of the vehicle?

A:  Yes.

Q:  When you searched the vehicle, where you physically inside of her vehicle?

A:  I believe at one time I was, yes. 

Q:  What area of the vehicle were you searching?

A:  The entire vehicle.

Q:  You searched the trunk?

A:  Yes, I believe we did.

Q:  What was in the trunk?

A:  Nothing that I can remember.  I’m sure there was something in there.  Nothing that would be related to of an illegal nature. 

Q:  Did you find any pseudoephedrine or any pills in the vehicle?

A:  I don’t recall.

Q:  How long did the search of the vehicle take?

A:  Anywhere from five to ten minutes maybe.

Q:  Was she in the car while you searched it?

A:  I don’t recall.

Q:  You don’t recall whether she was sitting in the front seat while you were searching the vehicle or she was out?

A:  She was not sitting in the front seat when we searched the vehicle.

Q:  She was out of the vehicle?

A:  I believe so.

Q:  Do you know where Deputy Wood was while you were searching the vehicle?

A:  No. 

(Tr. at 34-36.)  


Pope stated that he believed that Ryan was put in Wood’s vehicle.  (Tr. at 28.)  The Commissioner questioned Pope further after he was cross-examined:


Q:  I want to go back to you said that you saw her in a vehicle?

A:  Yes.

Q:  Was she in a marked vehicle?

A:  I believe that she was in the back of a marked vehicle, yes.

Q:  Now, do you recall that as you sit here today?  Do you know that?

A:  I’m not 100 percent positive, no.

Q:  You saw her in the back of some vehicle?

A:  Yes.

Q:  Do you recall whether there were more than one marked vehicle at the scene?

A:  No, I don’t.

Q:  There could have been?

A:  Yes, there could have been.

(Tr. at 45.)  


Pope admitted that he did not know what occurred between Ryan and Wood while he was searching Ryan’s vehicle: 


Q:  If there had been any conversation going on between Deputy Wood and Jamie Ryan while you searched the vehicle, were you in a position to have overheard it? 

A:  No, I did not hear a conversation between the two.

(Tr. at 36.)  


Pope stated that “we” (without specifying who) got Ryan out of the vehicle, and that “somebody at that point in time, I’m not for sure who it was, took the handcuffs off of her.”  
(Tr. at 29.)  He later stated again, in response to a question as to who took the handcuffs off of her, “I don’t know.”  (Tr. at 51.)  This is inconsistent with his deposition testimony, as Wood’s attorney pointed out on re-cross examination: 


Q:  Back when your deposition was taken, do you remember being asked the following question:  Okay.  And did someone take the cuffs off of her, and do you recall answering yeah, I think it was and I’m not for sure.  I think it was the Webster County deputy that made the initial stop.

A:  Do I remember that statement?

Q:  Do you remember that question and answer? 

A:  Yes, I do.

Q:  Back at least at the time of the deposition, your deposition was taken, it was your testimony at that time that 
Deputy Wood is the officer who removed the handcuffs from Jamie Ryan?

A:  Yes.  

(Tr. at 51-52.)

Pope was also uncertain as to the details of Voss’ involvement in the incident:  


Q:  Do you have any opinion as to how much time elapsed from the time Jamie Ryan was stopped initially until you first saw Terry Voss on the scene?

A:  I have no opinion. 

Q:  Five minutes, ten minutes?

A:  I don’t know. 

Q:  Twenty.  Could it have been twenty or thirty minutes?

A:  I don’t know.
*   *   *


Q:  What kind of a vehicle was Terry Voss in?

A:  When he showed up or when he left?

Q:  When he showed up. 

A:  I don’t have a clue. 
*   *   *


Q:  Can you give us -- describe Terry Voss.  How tall is he?

A:  Approximately six foot.

Q:  Could he be bigger than that, 6’2, 6’3?

A:  I guess he could be.  I don’t know.  My intentions that day were not to remember what Terry Voss looked like.  I was trying to conduct a narcotics investigation.

Q:  So your focus was more on the search of the vehicle and your investigation than what was going on between Deputy Wood and Jamie Ryan?

A:  Yes. 
*   *   *


Q:  Did you hear any conversation between Terry Voss and Jamie Ryan?

A:  No, I didn’t.

Q:  So you never heard him utter any words to her that she was under arrest?

A:  No, I did not. 

(Tr. at 36-41.)

Pope equivocated on the key issue in this case – whether it was Wood or Voss who arrested Ryan:  


Q:  [Voss] could have been transporting her, somebody else could have arrested her, he could have transported her; isn’t that true?

A:  I guess that’s possible, yes. 

(Tr. at 43.)  Pope further testified: 


Q:  Going back to just so it’s clear for the Court, going back to when Ms. Ryan was placed in the vehicle, was she placed in that vehicle in a marked vehicle before Mr. Voss showed up?

A:  I cannot say for sure that’s what happened.  

(Tr. at 48.)  Pope did not remember Blauvelt being at scene at all.  (Tr. at 31-32.)  


Because Pope’s recall is insufficient as to many aspects of the traffic stop, and he had no written report regarding the key facts in this case, we do not rely on his testimony.  

2.  Moore

Moore indicated that he thought he wrote a report regarding the incident, but his testimony is unclear:  

Q:  Did you write a report about this?  

A:  Did I?

Q:  Yes.

A:  I believe I wrote a supplemental report.

Q:  Back at the time back in February 2003, did you write a report about this stop?

A:  I believe I wrote a supplemental report.  I don't know off the top of my head.

Q:  Your report, did it detail the search of the vehicle and what you found?  Was the report oriented more towards the investigation involving Jamie Ryan?

A:  It was definitely.

Q:  At the time you wrote your report, who arrested her, who put the handcuffs on her was not an issue at that time, was it?

A:  I just identified subjects in the stop.  Typical of that.

Q:  At the time you wrote your initial report, your initial investigation was about Jamie Ryan; it was not about who placed Jamie Ryan under arrest or about who put handcuffs on her, was it?

A:  The report was based around Jamie Ryan, yes.

Q:  Her involvement in pseudoephedrine or transporting pseudoephedrine, right?

A:  I would say that my entire report would encompass the entire scene or the entire case, whatever happened there.  

Q:  Back on February 12, 2003, is it fair to say that you were not concerned with who placed her under arrest?  

A:  No, sir, I was not concerned.  

Q:  Who put cuffs on her?

A:  At the immediate time of the call, that was not my task, that was not my assignment.  My assignment was evidence, and I completed my assignment.
(Tr. at 72-73.)  The report is not in evidence in this case.  Because it appears that the report does not include details about who arrested Ryan and put handcuffs on her, Moore’s testimony in this case is based solely on his recall of the events.  


Moore testified that he knew Wood because they attended the academy together.  (Tr. at 54.)  However, Moore did not know who was there during the stop of Ryan’s vehicle:


Q:  Do you recall who else was with you in that group of officers?

A:  Task force officer Dan Nash, Loren Pope, Dave Southard.  I can’t remember -- as far as [who] went on to Webster County, I believe that may have been it.  There might have been one more officer with us.  To my knowledge, I can’t remember.

(Tr. at 56.)

Pope testified that Ryan’s vehicle was right in front of Wood’s vehicle.  (Tr. at 27.)  Moore, however, testified incredibly that even though Wood stopped Ryan’s vehicle, Wood’s vehicle was approximately 100 feet behind Ryan’s vehicle and was parked behind the task force officers’ vehicles.  (Tr. at 77.)  On cross-examination, Moore was unsure of this fact: 


Q:  I’m confused about where Deputy Wood’s vehicle was parked.  Where was his car parked in relation to Jamie Ryan’s vehicle?

A:  Behind.

Q:  And your testimony was 100 foot?

A:  I’m guessing at feet.  Maybe 100 feet, maybe closer to 50.  I’m not really --


Q:  There’s quite a bit of difference between 50 --


A:  I understand there is; but as far as for me to judge from there to there, I have no idea. 
*   *   *


Q:  Now, I guess certainly in law enforcement sometime or other you’ve had occasion to stop a vehicle by using your emergency vehicle?

A:  Yes, sir. 

Q:  Do you normally park 100 [feet] back?

A:  I give myself some pretty good distance, yes.  I don’t know whether it would be 100 feet.  Again, I’m trying to guess on feet.  

(Tr. at 78-79.)

Further, Moore did not recall what Wood did:  


Q:  What did you -- as you sat and waited, do you recall what did you see Mr. Wood do?

A:  I don’t recall seeing Mr. Wood doing anything.  I believe he walked to the vehicle and made initial contact with the driver, but I don’t remember anything further than that at that point.  I don’t remember anything further.  

(Tr. at 59.)  In contrast to Pope, who testified that he did not recall whether any pseudoephedrine was found in the vehicle, Moore initially testified that he found the pseudoephedrine on the passenger side floor board.  (Tr. at 59.)  He then testified: 


Q:  You said you found it? 

A:  Yes, sir. 

Q:  Do you recall what part of the vehicle you found it in?

A:  I believe it was passenger floor board, maybe under the seat or on the seat.  I really don’t remember.

(Tr. at 60-61.)

Moore did not recall where Ryan and Wood were while he was searching the vehicle: 


Q:  Do you recall -- at that point do you recall when you were searching the vehicle where Ms. Ryan was?

A:  I believe she was standing behind the vehicle with Officer Nash and Officer Southard.  I believe that’s where they were.

Q:  Okay.

A:  Typically that’s -- I say that because typically that’s where we would bring somebody in between our vehicle and theirs.  
*   *   *


Q:  All right.  Do you recall where Mr. Wood was when she was standing behind the vehicle and you were searching it?  

A:  I do not.  

(Tr. at 61.)

Likewise, Moore was uncertain as to what Voss was doing:  


Q:  And when Mr. Voss showed up, did he walk towards you or towards her or what happened?

A:  I don’t know what he did as soon as he got there.  I don’t know what kind of time line was between his arrival and the time of placing her into custody.  I was assigned to the task at hand.  I was paying attention to what I was supposed to be doing.

(Tr. at 63.)  On cross examination, Moore testified: 


Q:  After the initial stop of Jamie Ryan, do you have any idea how long, how much time passed before Terry Voss arrived?

A:  I do not.

Q:  Did it seem to be a short time or did it seem to be quite a while?

A:  Everything kind of runs in fast forward.  So it seemed to be pretty short to me.

Q:  As in five minutes, ten minutes?

A:  I couldn’t put a number on it.  Maybe five or ten minutes.  I’m not sure.

Q:  Could it have been twenty or thirty minutes?

A:  It could very well have been.  I know that he was there initially pretty quickly.  I would say it probably takes fifteen minutes to get a hit confirmation back on a warrant.  He was there at the time of the arrest.  Ten or fifteen minutes.

Q:  Do you know how Terry Voss happened to be there?

A:  No.

Q:  Do you know who requested him to be there?

A:  I didn’t, no.

Q:  Do you know why he was there?

A:  I have no idea.

Q:  Do you know where he took her?

A:  I hearsay know that he took her to Wright County. 

(Tr. at 74-75.)

In spite of this lack of basic knowledge as to Voss’ involvement in the incident, Moore testified that Voss put handcuffs on Ryan (Tr. at 63), but he admitted that he did not recall where Wood was at that time.  (Tr. at 64.)  He did not know who else was there either:  


Q:  Okay.  And do you know up to that point had anybody interviewed Ms. Ryan before Officer -- before Terry Voss put handcuffs on her?

A:  They were in the midst of that interview when he came up. 

Q:  Who was they?

A:  Nash, Officer Nash and Officer Southard.  Those are the two that I remember being right in that immediate vicinity.  If Mr. Pope was already with them at that time, I’m not sure if he was standing right there with them or not, but I remember seeing those two with her. 

(Tr. at 64-65.)  Moore testified that he saw Ryan giving a written statement to Southard, but did not see what happened after that: 


Q:  Then after she had given her statement, what happened?

A:  From there I’m not sure.  I packaged my evidence, placed it into our containers, took it back and secured it in my vehicle.  I went back and she was sitting in the back seat of a Webster County patrol car, Terry Voss’ car that he had drove.  She was sitting in the back of that vehicle.  Officer Nash told me that she was going to the Wright County line. 

Q:  And who put -- did you see somebody put handcuffs on her again? 

A:  I didn’t see who put them on her the second time, no, sir. 

(Tr. at 68.)  On cross-examination, Moore testified: 


Q:  Do you visually remember ever Eugene Wood placing her in the back of his vehicle?

A:  No, sir.

Q:  Is it possible that could have happened?

A:  I don’t remember it.  Could it be possible, sure, it could be possible.

(Tr. at 71-72.)  On cross-examination, it was clear that Moore did not know what happened between Wood and Ryan: 


Q:  Were you watching Deputy Wood the whole time you were there?

A:  No, sir. 

Q:  Were you in close proximity to where he was the whole time you were there?

A:  He wasn’t standing next to me.

Q:  Were you watching Jamie Ryan the whole time you were there?

A:  No, sir. 

Q:  Did you hear any conversation between Deputy Wood and Jamie Ryan?

A:  I did not.

Q:  Was it possible they could have talked?

A:  I’m sorry?

Q:  Is it possible they could have talked?

A:  If they did, I didn’t hear it.  I’m not sure, no, sir.

Q:  Were you in close enough proximity to them if they had had a conversation or had talked you would have overheard it?

A:  I would think I would have heard it if they were standing next to me, yes.

Q:  Were they standing next to you?

A:  No, sir.  

(Tr. at 69-70.)  


Further, Moore attempted to testify based on what the other COMET officers told him:


Q:  You made a statement that you believe that while you were searching the vehicle that she was standing between the vehicles?

A:  Yes, sir.

Q:  And are you sure today, sure today that she was standing between the vehicles while you were searching them?

A:  After reviewing some of the other officers talking, they tell me that yes, indeed.

MR. CHEEVER:  I’m going to object to anything he said based on what somebody else told you. 

MR. HANSEN:  You have to say what you recall.

THE WITNESS:  I’m misunderstanding the question.
BY MR. CHEEVER:  

Q:  I just want to know what your recollection is today.

COMMISSIONER DOUGHTY:  As you sit here today, do you have a recollection of where she was while you were searching the vehicle?

THE WITNESS:  I visually remember her standing behind the vehicle at some point in time.  

(Tr. at 70-71.)  Although the objection was raised and Moore was not allowed to testify based on what the other officers told him, the fact that the officers conferred and that Moore attempted to base his testimony on what they told him casts substantial doubt on the reliability of Moore’s testimony, as well as that of other witnesses.   


Like Pope, Moore testified that he did not see Blauvelt at the traffic stop.  (Tr. at 76.)  He testified that Blauvelt was at the funeral, but he did not know whether anyone was with Wood at the traffic stop.  (Tr. at 76.)  


Like Pope, Moore had insufficient recall as to many aspects of the traffic stop, and he had no written report regarding the key facts in this case.  Therefore, we do not rely on his testimony.  

3.  Southard

Southard similarly could not remember basic links in the chain of events that occurred on February 13, 2004.  Southard testified that he wrote a report, but that it did not include details important to this case, and he discussed details of the incident with Pope before testifying: 


Q:  Did you make a report after this incident?

A:  Yes, in reference to the drug investigation.

Q:  So your report at that time was limited to the drug investigation?

A:  That is correct.

Q:  It was not -- didn’t involve who made the stop or who placed handcuffs on her, who arrested her or who transported her?

A:  The report, like I said, I was unfamiliar with the deputies that were on the scene.  My report all it stated was that she was stopped by a Webster County Sheriff’s Department.

Q:  Your report didn’t say who arrested her?

A:  As far as who transported her or placed --


Q:  Who arrested her?

A:  I don’t recall at that time.

Q:  Didn’t say who handcuffed her?

A:  I don’t recall.  I don’t have my written investigation report with me right now.

Q:  It didn’t say who transported her?

A:  I don’t recall.

Q:  You weren’t concerned about those issues at that time; is that fair to say?

A:  That is correct, that is fair to say.

Q:  When did you first become concerned about those issues before this hearing today?

A:  I was interviewed by someone from the Attorney General’s office.

Q:  Did you have occasion to talk to Trooper Nash or to Loren Pope about the incident so you all could kind of compare your stories and discuss issues or try to recall events?

A:  We’ve had conversations in reference to this case as far as, you know.  When this came known to us, the whole conversation with Terry Voss was the topic, yes.

Q:  So I mean have you had conversations with Trooper Nash concerning who made the arrest, who put the handcuffs on her?

A:  No, I haven’t.  I haven’t seen -- I have not seen Trooper Nash very often the last couple years.

Q:  How about Trooper Pope, have you talked to him about it?

A:  We have had some conversation as to -- yeah, we’ve had some conversation, yes.  

(Tr. at 106-08.)  This collusion jeopardizes the reliability of Pope and Southard’s testimony, as they did not independently recall the important details of the event.  


Southard’s inadequate recall of the events was revealed upon questioning by the Commissioner, when Southard testified:  


COMMISSIONER DOUGHTY:  . . .  [W]here were you when this information from Target came and who was with you? 

THE WITNESS:  That I do not recall as far as where I was at.  There was several officers involved, you know.  We would take turns driving, you know, in different deals.  So I’m not for sure if I was in a -- I don’t recall whether I was in one of my vehicles or riding with another person at the time.  That part I do not recall. 
*   *   *


COMMISSIONER DOUGHTY:  Were you in the office when you got this information?

THE WITNESS:  I’m not for sure, you know.  I could have been in the office or I could have been somewhere close by.  

(Tr. at 82-83.)  He testified that he, Nash and Pope all approached Ryan’s vehicle (Tr. at 86), but he did not recall whether he began talking to her while she was in the vehicle.  (Tr. at 88.)  The Commissioner questioned him further, as follows:  


Q:  You all approached the car at the same time?

A:  That is correct.

Q:  With Deputy Wood?

A:  That is correct.  I cannot tell you who began speaking with her first.  I just don’t recall each little one of those events as far as who spoke with her first and -- 


Q:  Do you recall Officer Wood saying anything to her?  Do recall any conversation between the two of them? 

A:  No, I don’t.  

(Tr. at 110.)  Southard did not recall the nature of the questioning either: 


Q:  [W]hat did you talk to her about?  What was the first thing you wanted to do once you made contact with her?

A:  You know, as far as specific questions, I don’t recall.  You know, like I said, we questioned her about her finding out where she’s been trying to get [--] generic questions as far as where she’s been, trying to see her level of cooperation, she was cooperating.  She eventually told us she had been with another person, they had been at Target, picked up some pseudoephedrine pills.  She began giving us information.  It’s been too long.  I don’t recall the exact information she’s provided at this time, but she was providing us with good information at the time, providing me with good information at the time.

(Tr. at 89-90.)  


Southard did not recall what happened after the stop was made: 


Q:  Did somebody obtain a driver’s license from her?

A:  I don’t recall, sir.

Q:  So if Deputy Wood -- is it possible Deputy Wood obtained her license, driver’s license?

A:  That could be possible.

Q:  You don’t remember that?

A:  No, I don’t.

Q:  What did Deputy Wood do after he got her license?

A:  What I recall was us or myself interviewing Jamie and I recall Deputy Wood, the deputies that were on the scene were off to the side while I was interviewing her.

Q:  Do you know whether or not Deputy Wood went back to his vehicle and ran her, ran Jamie Ryan to see if there were any outstanding warrants?

A:  I have no idea who ran her. 

(Tr. at 101.)  


Southard did not recall who searched the vehicle: 


Q:  Do you recall who the ones that searched the vehicle were?

A:  I believe it was myself, and I don’t recall -- I know for one thing it was TFO [task force officer] Pope.  I was one of the ones to search the vehicle.  

Q:  Was Officer Nash then with Ms. Ryan or what was Officer Nash doing?

A:  As I was searching the vehicle, Ms. Ryan was at the rear of the vehicle.  I just don’t recall.  I mean I think -- I just can’t 100 percent positively say whether he was talking to her at the time or he was on the phone at the time. 

(Tr. at 90.)  On cross-examination, Southard testified that he did not recall if Moore assisted in the search of Ryan’s vehicle.  (Tr. at 114.)  His focus was on Ryan and having her fill out a statement, and he was not sure what Nash, Pope and Moore were doing.  (Tr. at 111-12.)  Though he stated that he participated in the search, Southard did not recall whether anything was found: 


Q:  Did you find any pills?

A:  I don’t recall.  I don’t believe we did.  I believe all the pills were left at the trailer.  

Q:  Scott Moore testified here today prior to you that he helped search a vehicle; that he seized some pills and he bagged 
and tagged evidence.  Do you have any recollection of seizing pills and bagging and tagging?

MR. HANSEN:  I’m going to object to the form of the question, ask him to comment on another witness’ testimony.  He can testify about what he saw or observed or did.  

COMMISSIONER DOUGHTY:  Overruled.  Go ahead. 

THE WITNESS:  That I don’t recall.  Like I said, we were conducting an investigation in reference to pills.  I know some, we did seize some pills from the other residents where she had left from.  Without having my report here, I just don’t recall there was any seized from her vehicle, and with TFO Moore being there there’s very likely he did help in the search.  

(Tr. at 114-15.)

Southard admitted that because he was searching Ryan’s vehicle, he may have missed any conversation between Wood and Ryan: 


Q:  Where was Deputy Wood while you were searching the vehicle?

A:  To the best of my recollection, Deputy Wood stood off to the side during most of the investigation. 

Q:  Possible he had some conversation with Jamie Ryan that you didn’t overhear, couldn’t overhear, wouldn’t have been in a position to overhear?

A:  Yeah, that could have been possible while searching the vehicle. 

(Tr. at 115.)  


Southard testified that he and Nash were sitting in Nash’s vehicle when Voss arrested Ryan.  (Tr. at 91-92, 112.)  Southard did not recall which vehicle Ryan was placed in after being handcuffed:


Q:  So what happened after you said to Officer Nash we need to get her out of handcuffs?

A:  She had been placed in the back of the vehicle.

COMMISSIONER DOUGHTY:  Which vehicle?

THE WITNESS:  I was a patrol or -- I don’t recall.  I remember her being handcuffed sitting in the rear of the vehicle.

Q:  When you say “vehicle,” you mean a marked vehicle or do you recall?

A:  I really just don’t recall right now.  

(Tr. at 94-95.)  Southard testified that he and Nash got her out of the vehicle.  (Tr. at 95.)  On cross-examination, Southard did not recall details of the event: 


Q:  Was she in Wood’s patrol vehicle or was she in Voss’ vehicle when you got her out and took the handcuffs off of her?

A:  I don’t recall whose patrol vehicle she was in at the time. 

Q:  Where was Deputy Wood’s vehicle parked?

A:  I don’t recall at this time.

Q:  Where was Voss’ vehicle parked?

A:  I don’t recall.
*   *   *


Q:  Whose patrol vehicle was parked behind Jamie’s vehicle?

A:  I don’t recall, sir.  I was not -- I was unfamiliar with any of the Webster County deputies that was on the scene, and I did not pay that close attention as to who drove what vehicle.
*   *   *


Q:  When did Terry Voss arrive on the scene?

A:  Approximately I’d say ten minutes after the stop was made.

Q:  Where did he park at? 

A:  I don’t recall.

Q:  Did he park immediately behind Jamie Ryan?

A:  I don’t recall because we were along the side of the highway.  So we had moved cars to make sure we were not blocking the highway.  I know some cars had been kind of moved over.  We even ourselves moved our vehicle over so we could be out of the roadway or be out of the traffic so not to be hazardous to traffic but still be able to observe everything. 

Q:  Sitting here today, you don’t know whether Jamie Ryan was placed in Deputy Wood’s vehicle or in Terry Voss’ vehicle?

A:  I don’t know whose vehicle she was -- I don’t recall whose vehicle she was placed in. 

(Tr. at 96-99.)  

Southard was unsure who removed the handcuffs from Ryan: 


Q:  And when you got her out of the vehicle that was parked behind her car, somebody took some handcuffs off of her?

A:  That is correct.

Q:  Who was that?

A:  To the best of my recollection, I believe it was Trooper Nash.

Q:  Now, if Loren Pope testified that it was Deputy Wood that removed the cuffs from her, would he have been mistaken?

A:  I don’t know.  I can’t answer that.  I have no idea. 

Q:  Could it have been Deputy Wood took the cuffs off of her?

A:  To the best of my recollection, it was Trooper Nash. 

(Tr. at 99-100.)  Southard recalled another person being with Wood, but he did not recall how that person was dressed.  (Tr. at 106, 111.)

Like Pope and Moore, Southard had insufficient recall as to what occurred at the traffic stop.  Therefore, we do not rely on his testimony.  

4.  Nash

Like the other officers, Nash was uncertain how many vehicles were at the stop and who was in the vehicles:  


Q:  Do you recall how many vehicles in COMET?

A:  Originally there were four or five vehicles total that started the surveillance operation.  We left a couple of the vehicles and two or three of the officers in Springfield.  There were at least two other vehicles that followed Ms. Ryan with at least three other officers.  
*   *   *


COMMISSIONER DOUGHTY:  Who was in the car with you? 

THE WITNESS:  Scott Moore was not in the car with me.  I think he was in his own vehicle or a vehicle that belonged to whoever he was driving.  And I don’t remember if Loren Pope or Dave Southard was with me or if they were together.  I have no idea about that.  There was at least three vehicles there.  

(Tr. at 122-23.)  In contrast to Southard, Nash testified:  


Q:  Did anybody else approach the vehicle with you?


A:  Not right then, no. 

COMMISSIONER DOUGHTY:  So the Webster County officers did not approach the vehicle at that time?

THE WITNESS:  Yes, they did.  They approached the vehicle when I approached the vehicle and then the rest of the COMET officers just kind of hung back at that particular point.  

(Tr. at 125-26.)  


Nash testified that he did not know Wood or Voss at the time.  (Tr. at 127.)  He further stated: 


Q:  Do you know -- today do you know the name of the person who got out of the second Webster County vehicle?

A:  I don’t know which deputy came out of which vehicle, no, I don’t know.  I didn’t know either one of them at the time.  I had no clue. 

(Tr. at 132-33.)  Nash’s testimony shows that he was confused as to which was Wood and which was Voss: 


Q:  Do you recognize Deputy Wood today as the other deputy who was out there on that occasion?

A:  Yes.

Q:  Did he have any contact with Jamie Voss or Jamie Ryan, I’m sorry?

A:  Not that I recall.  I don’t recall Mr. Voss [sic] having contact with Ms. Ryan.  I don’t even remember what he was doing there to be quite honest.  It was Mr. Voss who I spoke to and who had contact with her.  

(Tr. at 135-36.) 


In contrast to the other officers, Nash testified that Voss handcuffed Ryan before a search of her vehicle had even begun.  (Tr. at 136-37.)  He stated that he was standing close to Ryan when Voss handcuffed her (Tr. at 136), whereas Southard testified that he and Nash were sitting in Nash’s car when Voss handcuffed her.  (Tr. at 91-92, 112.)  Nash testified that he then removed the handcuffs and that Voss was continuing to stand there within ten feet while Nash continued to talk to Ryan.  (Tr. at 138.)  


In contrast to the other officers, Nash did not testify that Ryan was immediately put into a car after being handcuffed.  He stated: 


Q:  So he got the driver’s license, and is he the one who then came back and said he had ran her against this warrant?

A:  I’m assuming that’s what he did.  He found out about the warrant somehow.  I’m assuming that’s what he did. 

Q:  It’s at that point that he places her under arrest and puts her in a squad car? 

A:  No, he doesn’t put her in a squad car.  He just placed handcuffs on her and told her she was under arrest, but she was still standing there on the road side. 

Q:  Did he put her in a vehicle?

A:  At that particular point?

Q:  Uh-huh.

A:  I don’t believe so at that particular point.  

(Tr. at 134.)  Like Pope and Moore, Nash did not remember seeing Blauvelt at the scene: 


Q:  Do you recall -- Sergeant Nash, do you recall whether or not there were any other individuals in either one of these marked cars?

A:  I have no idea.

Q:  You didn’t see any other Webster County personnel?

A:  I really wasn’t paying attention.

(Tr. at 135.)  


Nash’s testimony not only conflicts with that of other officers, but like the other officers, he also had an insufficient recall of the events.  Therefore, we do not rely on Nash’s testimony.  

5.  Conclusion as to the Director’s Evidence

The Director’s witnesses presented conflicting testimony, and we conclude that they did not have sufficient recall of the events that occurred on February 12, 2003.  Pope, Moore, Southard and Nash all testified that Voss handcuffed Ryan initially.  When questioned as to who removed the handcuffs from Ryan, Pope first testified that he did not know (Tr. at 29, 51), but on cross-examination acknowledged that during his deposition he stated that Wood removed the handcuffs.  (Tr. at 51-52.)  Southard testified that he thought Nash removed the handcuffs, but he was unsure (Tr. at 99-100), and Nash testified that he removed the handcuffs.  (Tr. at 138.)  


The record shows that the COMET officers talked amongst themselves in order to recall the key events, and they were unable to recall them independently.  We reject the testimony of Pope, Moore, Southard and Nash because their recall was insufficient and their testimony is inconsistent.  
B.  Wood’s Evidence


Wood relies on his testimony and that of Blauvelt and Julie Voss.  There are some inconsistencies between their testimony.  Julie Voss testified that Voss initially passed by the scene of the stop, stopped at the next turnoff, approximately half a mile down the road, and spoke with Wood by telephone, but did not actually stop at the scene.
  Wood testified that Voss pulled over briefly on the highway, but that Voss could not hear him from the other side of the highway, so Wood asked Voss to call him back on his cell phone.  (Tr. at 178.)  Blauvelt testified that Voss initially stopped his vehicle where the other vehicles were parked, walked across the highway and talked to Wood, and said that he would come back later.  (Tr. at 150-51.)

According to Wood, Blauvelt and Julie Voss, Voss was not there until it was time to transport Ryan, except for perhaps a brief moment; thus, he could not have handcuffed Ryan the first time and placed her under arrest.  We find this plausible because Voss had to take his wife home, which was about fifteen minutes away.  Also, the COMET officers admitted that they were focused on their investigation and not on who did what, and some of them were not even familiar with Wood and Voss until this incident.  Pope, Moore and Nash all testified that they did not see Blauvelt at the scene, but we believe Wood’s testimony and Blauvelt’s testimony that Blauvelt was there.  Wood, Blauvelt and Julie Voss were all returning from the funeral and burial of the sheriff’s mother.  Therefore, there was reason for this incident to stand out in their minds, as opposed to the COMET officers, for whom the event was just another routine stop.  The 
COMET officers did not have written reports as to who arrested and handcuffed Ryan, and their recall is insufficient.  We believe the testimony of Wood and Blauvelt that Wood arrested Ryan and placed the handcuffs on her.  We also believe Wood’s testimony that he removed the handcuffs, which is also consistent with Pope’s deposition testimony.  

We find the evidence insufficient to conclude that Wood testified falsely during Worsham’s quo warranto proceeding.  Wood testified truthfully in the quo warranto proceeding that he placed Ryan under arrest, handcuffed her, and removed the handcuffs.

  
Wood did not commit the criminal offense of perjury, and there is no cause to discipline his police officer license under § 590.080.1(2).
 
 

Summary


The Director has no cause to discipline Wood’s peace officer license because Wood did not commit the criminal offense of perjury.  

SO ORDERED on May 16, 2007.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�State ex rel. Nixon v. Worsham, No. 04CV693050.  


	�The Director has not provided us with the pleadings, judgment, or any other portion of the record in that case, except for the transcribed testimony of Wood in that case.  


	�Depo. Ex. 1 at 5-6, attached to Pet. Ex. 1. 


	�We do not know what charges were filed because the Director’s questioning was not specific.  (Tr. at 164-65.)  


	�Sections 590.135.6 and 621.045.  Statutory references are to RSMo Supp. 2006 unless otherwise noted.  


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1993).  


	�State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).  


	�Harrington v. Smarr, 844 S.W.2d at 19.  


	�Resp. Ex. A, at 9-10.  


	�The Director cites Regulation 11 CSR 75-13.090, which provides that the phrase "committed any act" includes any person who has pled guilty to, been found guilty of, or been convicted of any criminal offense. There is no evidence that Wood has pled guilty to, been found guilty of, or been convicted of any criminal offense. Further, we have stated in numerous cases that the Director did not have authority to promulgate that regulation, e.g., Director of Public Safety v. Guinn, No. 06-0084 PO (Mo. Admin. Hearing Comm’n Sept. 19, 2006), and we do not repeat that discussion here.  We find no cause for discipline under § 590.080.1(6) for violation of a provision of Chapter 590 RSMo or a rule promulgated pursuant to Chapter 590, RSMo.  
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