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DECISION
There is cause to discipline Adrianna Wolverton because she falsified patient and hospital records to make it appear that she performed nursing duties that she had not performed.    
Procedure

On February 26, 2008, the State Board of Nursing (“Board”) filed a complaint to establish cause to discipline Wolverton as a registered professional nurse (“RN”).  After a prolonged period of being unable to locate Wolverton for service, we caused personal service upon her of our notice of complaint/notice of hearing, our order dated November 4, 2008, resetting the hearing for April 20, 2009, and a copy of the complaint.  Wolverton did not respond to the complaint.  We held the hearing on April 20, 2009.  Loretta Schouten represented the Board.  Neither Wolverton nor anyone representing her appeared.  The reporter filed the hearing transcript on April 20, 2009.  
Findings of Fact

1.
During the events described below, Wolverton held an RN license from the Board.
2.
On September 4, 2005, Wolverton worked as an RN in the critical care unit at the Moberly Regional Medical Center (“hospital”).  Wolverton went by the first name “Janny.”
3.
P.G. was a female patient admitted to the critical care unit to determine the cause of her hypotension.  She was a patient there on September 4, 2005.  P.G. was alert and understood what was happening around her that day.
4.
Wolverton was on duty during the day shift (7 a.m. to 7 p.m.) on September 4, 2005.  P.G. liked Wolverton because she was friendly and talked with P.G. several times during the day shift.  

5.
Wolverton never put the blood pressure cuff on Wolverton to check her blood pressure for the entire shift.  However, Wolverton recorded blood pressure readings for P.G. at 
8 a.m., noon, and 4 p.m.

6.
P.G. urinated into a “top hat” collection container positioned in the toilet of her bathroom.  During the day shift on September 4, 2005, no one except P.G. went into the bathroom.  P.G. finally had to empty it because it got full.  
7.
At 2 p.m., Wolverton charted that P.G. voided 1,000 cc during the day shift.
8.
Wolverton did not listen to P.G.'s lungs or touch her to perform an assessment during the day shift.

9.
Wolverton charted complete assessments of P.G. every four hours during the day shift.

10.
P.G. became concerned during the day shift about the lack of nursing care.  P.G. was in the hospital to have the cause of her hypotension diagnosed.  P.G. was concerned that her blood pressure could have been low during the day shift without Wolverton noticing or recording it.

11.
During the day shift on September 4, 2005, Wolverton was responsible for giving patient E.J. the following medications:  docusate sodium 100 mg capsule (Colace), potassium chloride 10 (MEQ CAPS-CR), calcium w/ Vitamin D 500 mg tablet (OYST-CAL-D), celecoxib 100 mg capsule (Celebrex), Venlafaxine HCL 75 mg tablet (Effexor), and aspirin 81 mg tablet.
12.
A few minutes after 8 a.m. on September 4, 2006, Wolverton removed these medications from the Pyxis machine.  But instead of giving them to E.J., Wolverton threw the medications in the trash can at the critical care unit nursing station.  Despite this, Wolverton documented on the medication administration record that she gave E.J. the medications during the day shift.

13.
Hospital personnel discovered E.J.’s medications in the trash can on the morning of September 5, 2006.  A search of records showed that they were E.J.’s medications and that Wolverton had taken them from the Pyxis machine. 

14.
When supervisory nurses questioned Wolverton about her apparent falsifications of the records relating to P.G. and E.J., Wolverton either denied the allegations or said nothing.

Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove, by a preponderance of the evidence, facts for which the law allows discipline.
  

Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.[
]
I.  The Board's Evidence
We based our findings on Petitioner’s Exhibit 1, which contains the Board's investigator’s report and hospital records.  The investigator’s report contains the investigator’s summary of interviews with two nurses at the hospital.  The hospital records includes unsworn statements from two of the hospital staff, one of which reported what P.G. had said.  The rest of the documents are hospital records of P.G. and E.J., Pyxis records, and records created by the search for whose medications were found in the trash can.  The Board offered Petitioner's Exhibit 1 without explanation of its contents or any testimony by witness or affidavit to provide a foundation for its admission.  The investigation report appears to be a business record of the Board, and the other documents appear to be business records of the hospital.  Section 536.070(10) allows for the admission of business records when a proper foundation is presented.  However, those portions of business records that report the observations of others as opposed to the record writer’s observations (such as, the investigator’s summary of her interview of the two nurses and Puckett’s report of what P.G. said) are hearsay when offered to prove the truth of those statements and are inadmissible when objected to.
  However, because there was no objection, we admitted all of the documents in the exhibit.  Section 536.070(8) provides:  “Any evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case.” 
Statements in violation of evidentiary rules do not qualify as competent and substantial evidence to impose sales tax, when proper objection is made and preserved. . . .  However, hearsay 
testimony may be considered if no objection is made. . . .  In fact, all probative evidence received without objection in a contested case must be considered in administrative hearings. § 536.070(8).[
]  
A licensing authority who has the burden of proof and who bases its case on documents offered without any accompanying explanation or testimony makes a brave assumption that we will both admit those documents and understand them well enough to consider them credible and to conclude that they constitute a preponderance of the evidence to prove the facts alleged in the complaint.  In this case, we have admitted the documents and our examination of them convinces us that they appear to be genuinely created in the course of the Board's and the hospital’s business and that the reports of other people’s observations appear to be made without any motivation to fabricate what the others said.  Accordingly, we find the documents credible and sufficient to constitute a preponderance of the evidence to prove the allegations set forth in the complaint.
II.  Legal Analysis


Section 335.066.2(5) authorizes discipline for:

[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]
The Board contends that Wolverton's falsification of records constitutes misconduct, misrepresentation, and dishonesty.  Misconduct is the commission of wrongful behavior, intending the result that actually comes to pass or being indifferent to the natural consequences.
  A misrepresentation is a falsehood or untruth made with the intent of deceit rather than 
inadvertent mistake.
  To deceive is “to cause to accept as true or valid what is false or invalid.”
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty includes actions that reflect adversely on trustworthiness.


The Court of Appeals interpreted “functions or duties” in an identical licensing statute as:

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).[
] 

Section 335.016
 provides:

(15) “Professional nursing”, the performance for compensation of any act which requires substantial specialized education, judgment and skill based on knowledge and application of principles derived from the biological, physical, social and nursing sciences, including, but not limited to:
*   *   *

(b) Assessment, nursing diagnosis, nursing care, and counsel of persons who are ill, injured or experiencing alterations in normal health processes;
(c) The administration of medications and treatments as prescribed by a person licensed by a state regulatory board to prescribe medications and treatments;
(d) The coordination and assistance in the delivery of a plan of health care with all members of a health team;
*   *   *

(16) A “registered professional nurse” or “registered nurse”, a person licensed pursuant to the provisions of this chapter to engage in the practice of professional nursing[.]

Although there was no testimony that the functions or duties of an RN includes creating and maintaining accurate records for the nurse’s patients, the need for the nurse to do so is clear to any reasonable person.  The records are essential for other medical professionals, such as doctors and other nurses, to assess the patients and diagnose their conditions and determine appropriate treatments.  P.G. was hospitalized to determine the cause of her low blood pressure.  Taking and recording her blood pressure and her other vital signs and conducting regular assessments of her was critical in fulfilling Wolverton's part in assisting the doctors to diagnose and treat P.G.  The same is true for making certain that E.J. received her medications while in the hospital.  For Wolverton to forego her responsibilities to her patients and then create false documentation to mislead other medical professionals as to the status of those patients constitutes misconduct.  Her documentation of acts not done constitutes misrepresentation.  Wolverton's conduct was dishonest.  There is cause for discipline under § 335.066.2(5).

Section 335.066.2(12) allows discipline for a “[v]iolation of any professional trust or confidence.”  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his or her clients, but also between the professional and his or her employer and colleagues.
  Wolverton's conduct violated not only her professional trust with her patients, but also the trust of her fellow professionals at the hospital to create and maintain records that they could rely upon to fulfill their responsibilities to the patients.  There is cause for discipline under § 335.066.2(12).
Summary

There is cause to discipline Wolverton § 335.066.2(5) and (12).

SO ORDERED on May 11, 2009.


________________________________



NIMROD T. CHAPEL, JR.       


Commissioner

	�In an unsworn statement, Sandy Puckett, the nurse who relieved Wolverton on September 4, 2005, states:  “There were BPs charted every 4 hours on the day shift.”  Puckett’s statement is attached to the Board's  investigator’s report in Exhibit 1 and labeled “Exhibit 4.”  The records labeled “Exhibit 2” in Exhibit 1 show blood pressure readings at the three times set out in our findings.  The Board provided no witness or other assistance to aid in our understanding of  the medical records submitted.


	�The Board's investigator reported that Shanna Schopp, RN, said that Wolverton denied that she falsified the records.  The investigator also reported that Lisa Woods, Critical Care Unit and Step-Down Unit Clinical Coordinator, said that Wolverton never responded to the questions about what occurred.  


	�Section 621.045, RSMo Supp. 2008.  Statutory references are to RSMo 2000, unless otherwise noted.
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	�Berry, 32 S.W.3d at 642.


	�Edgell v. Leighty, 825 S.W.2d 325, 329 (Mo. App., S.D. 1992).  


	�Concord Pub. House, Inc. v. Director of Revenue, 916 S.W.2d 186, 195-96 (Mo. banc 1996) (Citations omitted.); .Lacey v. St. Bd. of Regis’n for Healing Arts, 131 S.W.3d 831, 842 (Mo. App., W.D. 2004).
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	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 321 (11th ed. 2004).


	�Id. at 359.   


	�See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).


	�Board of Regis'n for the Healing Arts v. Levine, 808 S.W.2d 440, 442 (Mo. App., W.D. 1991), interpreting § 334.100.2(5), RSMo Supp. 1983 and RSMo 1986.


�RSMo Supp. 2008.


	�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  
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PAGE  
8

