Before the

Administrative Hearing Commission

State of Missouri

HOWARD WOLKOWITZ,
)


)



Petitioner,
)




)


vs.

)

No.  06-0871 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny Howard Wolkowitz's application for a refund of fees.
Procedure


The Director of Revenue (“the Director”) denied Wolkowitz’s application for a refund of the fees that he paid when renewing a motor vehicle registration.  Wolkowitz appealed.  We held our hearing on April 9, 2007.  Wolkowitz appeared on his own behalf by telephone.  Senior Counsel David Bechtold represented the Director.  At our request, the Director filed on April 16, 2007, certified records pertaining to Wolkowitz's refund request.  We admit these as the Director’s exhibits.  Wolkowitz filed a written argument after the hearing, but the Director did not.  The case became ready for our decision on July 11, 2007, when the Director’s argument was due.  
Findings of Fact


1.
Wolkowitz’s mother, Shirley Wolkowitz, owned a 1992 Oldsmobile Cutlass Supreme (“the Oldsmobile”).  The title to the Oldsmobile was in his mother’s name with transfer on death to Wolkowitz.  Wolkowitz’s mother died on December 30, 2005.

2.
The registration plates for the Oldsmobile were due in March 2006, when Wolkowitz’s son was using the Oldsmobile out of state.

3.
On March 23, 2006, Wolkowitz went into the Director’s fee agent office (“the fee office”) in Creve Coeur to have the title and registration plates issued in his name.  The fee office advised Wolkowitz that because the plates were due to expire in March, he had to renew the plates and obtain a successful inspection report before changing the title and plates to his name.  Wolkowitz told the fee office that he could not get the inspection yet because his son was using the car at school in Indiana.  The fee office informed him that he should renew the plates for $27.75 and complete “a vehicle out-of-state form.”  The fee office informed him that he could have the inspection done when his son returned to Missouri with the car in April, return to the fee office, and complete the change of title and plates.

4.
Following the fee office’s instructions, Wolkowitz signed as “owner” and submitted to the Department of Revenue (“the Department”) an application for license.  The application for license lists the “owner’s name” as “WOLKOWITZ SHIRLEY TOD WOLKOWITZ HOW.”  The fee office checked the “Renewal” box.  The fee office also checked the box for the following paragraph:
VEHICLE OUT OF STATE-vehicle described above has not been within the state of Missouri for the sixty (60) day period immediately preceding the date of this application for registration, but will be submitted for inspection at an official safety inspection station within then (10) days after entering the state by me or my agent. 


5.
Wolkowitz submitted $24.25 for his registration renewal fee and $3.50 for the fee office’s fee.

6.
The fee office issued renewal stickers for the Oldsmobile’s registration plates.

7.
When Wolkowitz’s son returned with the Oldsmobile in April, the Oldsmobile passed the state-required inspection.

8.
On April 10, 2006, Wolkowitz returned to the fee office.  The fee office informed Wolkowitz that he would have to pay fees of $66.50 to get a title and registration plates in his name.  They told him that he could apply to the Department in Jefferson City for a refund of the $27.75 he paid when renewing the plates.  

9.
Wolkowitz signed and submitted to the Department his application for Missouri title and license for new plates.  He submitted the required fees.

10.
Wolkowitz filed a motor vehicle refund request application in which he requested the refund of the $27.75 that he paid when renewing the plates in March.  The Department denied the application, stating that Missouri law does not allow credit for any unused portion of a license plate.  

Conclusions of Law

We have jurisdiction.

  This Commission is an agency separate and independent from the Department of Revenue.
  We decide Wolkowitz’s appeal by finding the facts anew, applying existing law to them, and doing what the law requires the Director to do.
  Wolkowitz has the burden of proof on the refund claim.


Wolkowitz filed a complaint seeking a refund of the $27.75 in fees that he paid to renew his mother’s motor vehicle registration.  Section 32.028.1, RSMo 2000, provides that the Department of Revenue “shall collect all taxes and fees payable to the state as provided by law.”  Section 301.050, RSMo 2000, requires the Director to collect the annual motor vehicle registration fee.  The application for license shows that the Oldsmobile had 32 horsepower.  Section 301.055, RSMo 2000, provides that the annual renewal fee for cars with 24 horsepower and less than 36 horsepower is $24.00.  Nevertheless, the application for license shows that the fee office charged and Wolkowitz paid $24.25.  We have no explanation for the 25-cent difference, but Wolkowitz does not challenge it.  The remaining $3.50 that Wolkowitz paid was the fee that § 136.055.1(1) authorizes fee offices to collect when renewing registration plates.  

The Director filed an answer to the complaint that should have included the facts and law supporting the Director’s denial of the application for refund.  Our Regulation 1 CSR 15-3.380(2) provides that the answer to a complaint shall:

(E) When the petitioner seeks review of respondent's action, include—

1.  Allegations of any facts on which the respondent bases the action, with sufficient specificity to enable the petitioner to address such allegations;

2.  Any provision of law that allows the respondent to base the action on such facts;

3.  A copy of any written notice of the action of which petitioner seeks review, unless such written notice was included in the complaint; and

4.  Facts that show that the respondent has complied with any provisions of law requiring the respondent to notify the petitioner of the action that petitioner is appealing.

The Director’s answer states:


1.  Respondent denies all allegations in Petitioner's Complaint not specifically admitted herein.


2.  Respondent [sic] is not entitled to a refund because Missouri law does not provide for a credit or a refund of any unused time remaining on license plates.

The Director’s counsel made no oral argument at the hearing and filed no written argument to provide any guidance as to the statutes and regulations that govern the transaction at issue in this case.


“Sovereign immunity, if not waived, bars suits against employees in their official capacity, as such suits are essentially direct claims against the state.”
  Wolkowitz testified that the fee office told him that he could get a refund of his $27.75.  However, the statements of the Director’s fee agents or employees cannot authorize a refund if there is no statute authorizing a refund.
  Only the legislature, through its statutes, can authorize the Director to refund moneys collected.
  For instance, in § 301.121.1, the legislature provided: 
When the owner of a commercial motor vehicle registered in excess of fifty-four thousand pounds returns the license plates to the director of revenue as provided in section 301.120, but not for a license suspension or revocation, the owner shall receive a refund or credit of any pro rata amount to be determined by the calendar quarters remaining before expiration of the license plates. . . .
Therefore, to grant Wolkowitz’s application for refund, we must find a statute that authorizes the refund of the fees that Wolkowitz paid.

While the law does not authorize us to determine the appropriateness of the procedure that the fee office used, we have tried to determine the statutory authority for such procedure so 
that we might see whether that statute authorizes any fee refund.  When Shirley Wolkowitz was the owner of the Oldsmobile, she designated her son as the beneficiary on her title, pursuant to 
§ 301.681, which provides:


1.  A sole owner of a motor vehicle . . . may request the director of revenue to issue a certificate of ownership for the motor vehicle . . . in beneficiary form which includes a directive to the director of revenue to transfer the certificate of ownership on death of the sole owner . . . to one beneficiary . . . .  
*   *   *

3.  A certificate of ownership issued in beneficiary form shall include after the name of the owner, or after the names of multiple owners, the words “transfer on death to” or the abbreviation “TOD” followed by the name of the beneficiary or beneficiaries.
Upon the owner’s death, § 301.681 requires:


5.  (1) On proof of death . . . of a sole owner, surrender of the outstanding certificate of ownership, and on application and payment of the fee for an original certificate of ownership, the director of revenue shall issue a new certificate of ownership for the motor vehicle . . . to the surviving beneficiary or beneficiaries, subject to any outstanding security interest; and the current valid certificate of number shall be so transferred.

Section 301.020.1 requires “the owner” to file for registration annually.  Wolkowitz informed the fee office that the owner, Shirley Wolkowitz, had died.  Nevertheless, the fee office had Wolkowitz sign and submit an application to renew his mother’s registration plates.   Wolkowitz does not cite us to, and our research has not found, any statute authorizing the Director to refund a registration renewal fee paid under § 301.055, RSMo 2000, or the fee office’s fee.  


Wolkowitz relies upon Palo v. Stangler.
  Palo sued the Department of Social Services, Division of Child Support Enforcement (“the Division”).  Palo claimed that the Division, as the 
designee of the woman to whom Palo owed child support, collected more child support than he owed.  The Court of Appeals held that sovereign immunity did not shield the Division from this lawsuit because it was not a tort action.  It was an action for money had and received, which sounded in contract.   

The Supreme Court in Kubley v. Brooks
 upheld the Palo decision.  The Supreme Court found that the legislature waived sovereign immunity when the theory of recovery was for “money had and received” by providing in § 454.400.2(1)
 that the Division could “sue or be sued.”  

The Palo and Kubley decisions do not help Wolkowitz because there is no statute providing that the Department of Revenue or the Director of Revenue may “sue or be sued.”  


We find no legislative waiver of the Director’s sovereign immunity against Wolkowitz’s refund request.

Summary


We deny Wolkowitz’s application for the return of the fees he paid with his application for renewal of registration because no statute authorizes the refund.

SO ORDERED on August 16, 2007.



________________________________



JUNE STRIEGEL DOUGHTY   


Commissioner
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