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DECISION


We hold that Brian Winters is subject to discipline because he failed to disclose to the State Board of Embalmers and Funeral Directors (“the Board”) information regarding his revoked license in Illinois. Winters is also subject to discipline because he failed to disclose to the Board that he pled guilty to mail fraud. 
Procedure


On October 8, 2010, the Board filed a complaint seeking discipline against Winters.  On April 14, 2011, we served Winters with our notice of complaint and notice of hearing. We held a hearing on June 23, 2011.  Stephanie White Thorn, Assistant Attorney General, represented the Board.  Although notified of the time and place of the hearing, Winters was not present for the hearing. Our reporter filed the transcript on June 30, 2011.
Findings of Fact
1. Winters has held a Missouri funeral director’s license since January 10, 2006. Winters has also held a Missouri embalmer’s license since February 7, 2006.  At all relevant times these licenses were and are current and active.
2. Between December 12, 1993, and August of 1995, Winters was an Illinois-licensed funeral director working for Russell Memorial Chapel located in East St. Louis, Illinois.

3. Between December 12, 1993, and August of 1995, Winters was part of a scheme to defraud purchasers of prearranged funeral plans, the federal government, and Russell Memorial Chapel of more than $30,000.

4. Winters accomplished the fraud by selling pre-arranged funerals on behalf of Russell Memorial Chapel and then failing to pay over to Russell Memorial Chapel the funds he had received.

5. Winters also falsified and forged assignment forms that he mailed to insurance companies and the United States government.  By mailing these fraudulent assignment forms, he caused others to mail to him funds to which he was not entitled.

6. On February 4, 1997, Winters pled guilty in the United States District Court, Southern District of Illinois, to the charge of mail fraud.
7. Winters was committed to the United States Bureau of Prisons for 16 months, followed by three years of supervised release. 

8. Winters was assessed $50.00 and ordered to pay restitution of $36,854.62.

9. On August 26, 1998, Winters’ Illinois funeral director/embalmer license was revoked.  The basis for the discipline was Winters’ felony conviction for mail fraud in the United States District Court, Southern District of Illinois.

10. On March 29, 2004, Winters applied for both an embalmer and funeral director license through the Board.  In both of these applications Winters did not reveal that he had been subjected to discipline when asked.  Winters also failed to reveal that he had been charged with and convicted of a felony when asked on the applications. 
11. On March 23, 2006, Winters applied to renew both his embalmer and funeral director license through the Board.  In both of these applications Winters did not reveal that he had been subject to discipline when asked.  Winters also failed to reveal that he had been charged with and convicted of a felony when asked on the applications.

12. On April 1, 2008, Winters applied to renew both his embalmer and funeral director license through the Board.  In both of these applications Winters did not reveal that he had been subject to discipline when asked.  Winters also failed to reveal that he had been charged with and convicted of a felony when asked on the applications. 
Conclusions of Law
We have jurisdiction to hear the complaint.
 The Board has the burden of proving that Winters has committed an act for which the law allows discipline.
  The Board meets this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.

Cause for Discipline

The complaint cites the provisions of § 333.330.2 allowing discipline for:
(3) Use of fraud, deception, misrepresentation…in securing any certificate of registration or authority, permit, or license issued under this chapter or in obtaining permission to take any examination given or required under this chapter; 

*   *   *

(12) Issuance of a certificate of registration or authority, permit, or license based upon a material mistake of fact [.]
Use of Fraud, Deception, Misrepresentation in Securing License - Subdivision (3)

 Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
    It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Deception means an act designed to cheat someone by inducing their reliance on misrepresentation.
 A misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
   

On at least six occasions Winters failed to disclose to the Board his prior felony conviction, his prior attainment of licensure in the state of Illinois, and the subsequent discipline of his licenses in Illinois.  Winters’ failure to disclose these facts caused the Board to render him licenses to practice in Missouri.  The Board necessarily relies on the statements of it applicants in determining their fitness to be licensed within the State.  The candor and truthfulness of applicants is essential to the integrity of the licensing process.  If the Board was made aware of Winters’ conviction and discipline in Illinois prior to its issuing and repeated renewals of Winters’ licenses, the Board would have had grounds for denial pursuant to § 333.121.2(2) and (8), RSMo 2000. 

Therefore, we hold that Winters is subject to discipline under § 333.330.2(3) for fraud, deception, and misrepresentation.

Causing Issuance of a License based on a 
Material Mistake of Fact – Subdivision (12)


A mistake of fact is “an erroneous belief not in accord with the facts.”
  The dictionary definition of “material” is “of real importance or great consequence : SUBSTANTIAL . . . ESSENTIAL . . . requiring serious consideration by reason of having a certain or probable bearing[.]”
  The initial license and subsequent renewal licenses were issued to Winters based on a material mistake of fact that Winters was never convicted of a felony nor had a license disciplined in another jurisdiction.  Winters repeatedly failed to disclose to the Board his prior felony conviction and the discipline of his licenses in Illinois.  Based on its belief that Winters’ statements on his applications were in fact true, the Board provided Winters with licensure. 

We hold that Winters is subject to discipline under § 333.330.2(12) for causing issuance of a license based on a material mistake of fact.
Summary

Winters is subject to discipline under § 333.330.2(3) and (12).

SO ORDERED on July 27, 2011.
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NIMROD T.CHAPEL, JR.


Commissioner
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