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)
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)
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)

MARK C. WINGER,

)




)
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)

DECISION 


The Director of the Department of Public Safety (“the Director”) may discipline Mark C. Winger for committing the criminal offense of conspiracy to deprive civil rights.  This act, committed while on active duty, involved moral turpitude and a reckless disregard for the safety of another person.    


Procedure


The Director filed his complaint on January 23, 2008.  Winger  received a copy of the complaint and notice of hearing by personal service on April 29, 2008, but he did not file an answer to the complaint.  We convened a hearing on August 19, 2008.  Assistant Attorney General Christopher R. Fehr represented the Director.  Winger made no appearance.  Our reporter filed the transcript on September 4, 2008.  
Findings of Fact


1.  Winger holds a Missouri peace officer license and did so at all relevant times.

2.  On or about July 31, 2006, Arvette Ford, who was employed by the Northwoods Police Department as a prisoner processor, called the Velda City Police Department to complain about prisoner E.H. and to request that Velda City police officers come to the Northwoods Police Department to deal with E.H.  After the conversation, Ford stated, “Velda City, they’re gonna get him.  They’re gonna beat his ass.  That’s what’s gonna happen.”  


3.  Ford admitted Winger and Lewis McGee, who were acting in their official capacities as Velda City police officers, into E.H.’s cell, which was against Northwoods Police Department policy.  

4.  Winger directed Northwoods Police Department personnel to deactivate the surveillance cameras in Northwoods Police Department to prevent the cameras from recording the activities of Winger and McGee.  


5.  Winger and McGee entered E.H.’s cell.  


6.  Ford escorted Winger, McGee and E.H. into the holding area, which was against Northwoods Police Department policy.  Winger repeatedly struck and assaulted E.H., causing him bodily injury.  McGee assisted in the assault by using his foot to hold E.H. down on the ground while Winger assaulted him.  

7.  Winger and McGee made material, false, fictitious, and fraudulent statements to a special agent of the Federal Bureau of Investigation for the purpose of covering up the assault on E.H. 


8.  A grand jury indicted Winger in the United States District Court for the Eastern District of Missouri.  Count I listed the conduct described in Findings 2 through 7 and charged Winger with the crime of conspiracy to deprive civil rights.  


9.  On August 31, 2007, Winger pled guilty to Count I, Conspiracy to Deprive Civil Rights, and was sentenced to twelve months and one day in the custody of the United States Bureau of Prisons.  Remaining counts in the indictment were dismissed.  


Conclusions of Law


We have jurisdiction to hear a complaint from the Director.
  The Director has the burden of proving facts for which the law allows discipline as set forth in the complaint.
  
I.  Criminal Offense

Section 590.080 provides the following:
1.  The director shall have cause to discipline any peace officer licensee who:
*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

18 U.S.C. § 241 provides:  

If two or more persons conspire to injure, oppress, threaten, or intimidate any person in any State . . . in the free exercise or enjoyment of any right or privilege secured to him by the Constitution or laws of the United States, . . . they shall be fined under this title or imprisoned not more than ten years[.]

A conviction resulting from a guilty plea collaterally estops Winger from denying that he committed the offense.
  Therefore, we have made findings of fact that Winger committed the conduct asserted in Count I of the indictment.
  Winger is subject to discipline under § 590.080.1(2) for committing the criminal offense of conspiracy to deprive civil rights.  

II.  Act While on Active Duty or Under Color of Law that Involves 

Moral Turpitude or a Reckless Disregard for the Safety of Others

The Director also cites § 509.080.1(3), which allows discipline when a peace officer has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person.  

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In a recent case, Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 which involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).
The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  In order to determine whether a crime is a Category 1 or 3 crime, the court looked at crimes for which 
discipline was mandated under § 168.071, which include murder, rape, and child endangerment in the first degree.  But the court determined that the crime the teacher committed, child endangerment in the second degree, was a Category 3 crime, and that the Department of Elementary and Secondary Education must show the circumstances surrounding the commission of the crime.  The court stated:

The legislature restricted the Board’s [of Education’s] authority to discipline so that the Board could discipline only for the commission of a felony or an offense “involving moral turpitude.”  The Board could discipline when the offense necessarily involves moral turpitude (as in the case of a category 1 crime).  The board could also exercise discipline when the related circumstances are such as to demonstrate actual moral turpitude (in the case of a category 3 crime).  The Department was not precluded in this case from showing any circumstances indicating that Ms. Brehe was guilty of moral turpitude.  The Department did not do so.


We believe that the crime of conspiring to deprive someone of their civil rights is a Category 1 crime that necessarily involves moral turpitude.  Winger conspired with others and participated in subjecting E.H. to an assault.  Because he did so in his official capacity as a Velda City police officer, we conclude that he did so while on active duty.  The act was also in reckless disregard for the safety of another person, as he subjected E.H. to bodily injury.  Therefore, Winger is subject to discipline under § 590.080.1(3).  
Summary


Winger is subject to discipline under § 590.080.1(2) and (3).  

SO ORDERED on September 29, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Section 590.080.2.  Statutory references are RSMo Supp. 2007 unless otherwise noted.


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004).  


�The Director also cites his Regulation 11 CSR 75-13.090, which he claims defines when someone has committed a criminal offense.  We do not apply the regulation because the Director had no statutory authority to make it.


	�In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 


(Mo. banc 1929)). 


	�213 S.W.3d 720 (Mo. App., W.D. 2007).


	�Id. at 725 (quoting Twentieth Century-Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).


	�Id.


	�213 S.W.3d at 727.
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