Before the

Administrative Hearing Commission

State of Missouri

JOHN A. WILSON, JR.
)



)



Petitioner,
)




)


vs.

)

No. 09-1020 PO



)

DIRECTOR OF DEPARTMENT OF 
)

PUBLIC SAFETY, 

)




)



Respondent.
)

DECISION 


We find cause to deny John A. Wilson’s request for admission into a basic training center approved by the Peace Officer Standards and Training Commission (POST) for committing a criminal offense.  
Procedure


Wilson filed a complaint on July 17, 2009, challenging the Director’s decision denying his application to enter into a basic training course and requesting an expedited hearing.  

This Commission convened a hearing on the complaint on July 27, 2009. Wilson appeared by telephone.  Assistant Attorney General Chris Fehr represented the Director.  The parties waived an opportunity to brief the issues.  
Findings of Fact


1.  Wilson and Robbie Mullenax engaged in sexual intercourse in the back seat of his car. 


2.  Robbie Mullenax was 16, and Wilson was 18 when they had sex.  Both were in high school.

3.  July 7, 2001, Wilson was charged with second degree child molestation.  He entered an Alford plea on May 15, 2002.  He received one year of probation, a suspended imposition of sentence, and community service.

4.  Wilson applied to enter into a basic training course.  He was denied on July 2, 2009.
Conclusions of Law


Section 590.100.3, RSMo Supp. 2008, provides:  

Any applicant aggrieved by a decision of the director pursuant to this section may appeal within thirty days to the administrative hearing commission, which shall conduct a hearing to determine whether the director has cause for denial, and which shall issue findings of fact and conclusions of law on the matter.  The administrative hearing commission shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the application subject to probation or deny the application when cause exists pursuant to this section. 
Wilson has the burden of proof.  Section 621.120, RSMo 2000.  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).

When an applicant files a complaint, the agency's answer provides notice of the grounds for denial of the application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984); see also Regulation 1 CSR 15-3.380(2)(E).  The Director’s answer gave Wilson sufficient notice of the basis for denial.  
Criminal Offense


Section 590.100.1, RSMo Supp. 2008, provides:

The director shall have cause to deny any application for . . . entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.   

Section 590.080.1(2), RSMo Supp. 2008, allows discipline of any peace officer licensee who “[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]”
Statute and Allegations

The Director asserts that Wilson violated § 566.068, RSMo Supp. 2001, which provides:  

Child molestation, second degree, penalties. 

566.068.  1. A person commits the crime of child molestation in the second degree if he or she subjects another person who is less than seventeen years of age to sexual contact. 

2.  Child molestation in the second degree is a class A misdemeanor unless the actor has previously been convicted of an offense under this chapter or in the course thereof the actor inflicts serious physical injury on any person, displays a deadly weapon or dangerous instrument in a threatening manner, or the offense is committed as part of a ritual or ceremony, in which case the crime is a class D felony. 

In his answer, the Director asserts that Wilson violated § 566.068, RSMo, by engaging in sexual contact with Robbie Mullenax.  Wilson admitted that the sexual contact occurred at least once.  

Lack of Discretion

As instructed by § 590.100.3, RSMo Supp. 2008, we merely determine in these written findings of fact and conclusions of law that the Director has cause to deny Wilson’s application.  

Section 590.100.4, RSMo Supp. 2008, provides:  

Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application. . . . 

Summary 

The Director has cause to deny Wilson’s application under § 590.080.1(2) RSMo Supp. 2008.  


SO ORDERED on July 28, 2009.



________________________________



NIMROD CHAPEL, JR.


Commissioner
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