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DECISION


Jonathan L. Wilson is subject to discipline for violating drug laws, delegating veterinary medical duties to unqualified personnel and not supervising them, unsanitary facility conditions, record–keeping violations, and threatening to kill state inspectors.  
Procedure


The Missouri Veterinary Medical Board (“the Board”) filed the complaint on January 5, 2007.  We served Wilson with notice of this case, a copy of the complaint, and our notice of a hearing by certified mail before February 9, 2007.  On May 2, 2007, the Board filed an amended complaint.  On September 20, 2007, we convened a hearing on the amended complaint.  Assistant Attorneys General J. Scott Stacey and Rex Patrick Fennessey represented the Board.  Wilson made no appearance.  Wilson’s brief was due on January 11, 2008.  
The Board relies in part on the request for admissions served on Wilson on May 27, 2007, to which Wilson did not respond.  The failure to answer a request for admissions establishes the matters in the request conclusively.
  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.
  That rule applies to all parties, including those acting pro se.
  Such a deemed admission generally can establish any “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”
  
But in licensing cases, the use of deemed admissions is subject to certain limitations.  First, our Regulation 1 CSR 15-3.350 requires the Board to plead the facts and law on which it seeks discipline, so that pleading circumscribes our decision, and we do not find cause for discipline on any charge not pleaded in the first amended complaint. 
  Second, the General Assembly and the courts instruct that we must:

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists . . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission.[
] 

Further, as in any case, when the Board offers evidence inconsistent with an admission, it is not relying on the admission and presents an issue of fact to us.
  
Findings of Fact

1. Wilson holds a license from the Board to practice as a doctor of veterinary medicine, which was current and active at all relevant times.
2. Wilson also holds a license from the Board to own and operate the Mid-South Animal Medical Center (“facility”) located at 1904 N. Homer, Kennett, Missouri, 63857.  The building at that address was attached to Wilson’s home, with which it shared a garage.  The facility license was current and active at all relevant times.  
3. Wilson formerly held a registration from the Department of Health and Senior Services via the Missouri Bureau of Narcotics and Dangerous Drugs (“BNDD”).  It gave him authority to administer, prescribe, dispense, possess, or use any controlled substance.  That registration expired in 1992.  

Generally

4. Pet owners (“clients”) took their pets (“patients”) to Wilson because they expected him to treat the patients according to professional standards.  
5. At all relevant times, Wilson held no registration with the BNDD and had no authority to administer, prescribe, dispense, possess, or use any controlled substance.  
6. At all relevant times, no employee of Wilson at the facility (“assistant”) was a veterinary student, held a veterinarian license, or was a registered veterinary technician.  The assistants examined patients and relayed their observations to Wilson, who told them how to treat the patient, and did so a third of the time without his own examination.  Wilson did not examine animals prior to the delegation of any animal health care task at issue; did not make any decision relating to the diagnosis, treatment, management and future disposition of animals; and did not properly supervise his staff in the treatment of animals.  
7. The assistants’ practice included: 

a. examination,

b. diagnosis,

c. drawing blood and testing for heartworms,

d. compounding medicines and instructing clients on their use, and
e. treatment.  
The assistants’ participation in surgery ranged from making the first incision to the entire procedure.  
8. At all relevant times, the facility smelled of animal feces and urine.  Some of the walls were stained and warped from animal defecation, and sometimes the stench was overpowering.  The examination room’s table was soiled with animal hair and streaks of liquid.  The examination room’s lighting was faulty, flickering off and on.  The floor was covered with dirt and hair.  The countertop and sink were cluttered with dirty instruments, used needles, and other used equipment.  The laboratory and pharmacy room was dirty and cluttered, with expired medications lying about.  The surgery room was also cluttered and unclean, with instruments lying in the open or in non-sterile packages, others in some liquid solution showing no indication of how long they were there, what they were used for, or if they were still being used.  The storage room was littered with animal food.  In the kennel, patients were caged with and sitting in their own feces and urine.  
9. Wilson used two methods to sterilize surgical instruments – cold and hot.  For hot sterilization, Wilson used a pressure cooker, which did not show the time or accurately show the temperature of instruments inside, and it did not sterilize instruments even when used.  For cold sterilization, Wilson used Chlorhexidine, which does not kill all microbial life.  
10. When Board inspectors arrived, an assistant would inform Wilson, who fled the facility, leaving instructions to say that he was out of town.

Count I:  June 16, 2004
11. On June 16, 2004, Wilson stocked and used Ketaset, a brand name for a drug product that contains ketamine, a Schedule III controlled substance.
  Wilson knew that his stock of Ketaset included hundreds of expired bottles, but he used them anyway.  Expired Ketaset may break down and lose its potency.  
Count II:  September 30, 2004
12. On September 30, 2004, while Wilson was absent from the facility, Wilson’s employees were diagnosing and treating at least five patients (“the Count II patients”) and were prescribing medications.  In the surgical room, on the back of a door hung a bloody and soiled gown that the employees re-used.  Drapes soiled with blood were on the surgical table. The pressure cooker was unused.  Wilson was still using Ketaset and allowing his assistants to use it.  
Count III:  Sophie
13. On June 2, 2005, K.D. took her 8-month-old schnauzer, Sophie, to the facility for Wilson to spay Sophie.  Wilson was careless during the procedure and caused excessive vascular injury.  Unsanitary conditions caused infection in Sophie’s groin and intestines.  
14. On June 3, 2005, Sophie was not eating.  Between June 4 and 6, 2005, an assistant discussed Sophie’s condition and treatment, and issued a prescription, without an examination by Wilson.  On June 4, 2005, Sophie was vomiting and urinating excessively, noticeably swelling on the lower right side of the incision.  On June 5, 2005, the swollen area turned very dark in color, and the skin was peeling away from the area, but then turned white and wet with oozing 
later in the day.  On June 6, 2005, K.D. took Sophie to another veterinarian for examination, during which the abscess burst, and the veterinarian performed emergency surgery.  After further treatment from the other veterinarian, Sophie recovered and was released from care on July 1, 2005.  
15. As of July 19, 2005, Wilson’s medical records and treatment summaries for Sophie consisted of one narrative by Wilson, one narrative by an assistant, a form authorizing hospitalization, and a letter to K.D.’s husband.    
Count IV:  Fluffy
16. On August 2, 2006, M.M. took her ten-month-old Labrador mix, Fluffy, to Wilson to be spayed on August 3, 2006.  On August 4, 2006, when M.M. picked Fluffy up, Fluffy had a large red, raw, and swollen wound on her left side.  An assistant had seen the wound.  The wound was caused by the use of a heating pad on Fluffy while she was sedated.  Sedation interferes with circulation, which otherwise dissipates heat, increasing the risk of a burn.  
17. On August 8, 2006, M.M. phoned Wilson’s office, reported to Wilson’s employee that Fluffy’s condition had worsened, and asked to bring Fluffy in for treatment and pain medication.  In response, the employee informed M.M. that they do not issue pain medicine to spayed animals.  Wilson provided no follow-up treatment to Fluffy.  
18. On October 10, 2006, the Board requested photocopies of Wilson’s medical records and treatment summaries for Fluffy.  On October 31, 2006, the Board received a letter from Wilson stating that M.M. had stolen the file from his office.  
19. On January 3, 2007, a Board inspector visited the facility and found that the records for Fluffy were there.  An assistant refused access to the inspectors.  The inspectors read the law allowing inspection of any practicing veterinarian’s facility to ensure compliance with veterinary laws before the assistant would cooperate.    
20. Wilson was at his residence, so Wilson’s employee phoned him.  Wilson answered: “I am busy; my dog is having puppies, don’t call me again. I am not coming over; if I need to I will get my shotgun and kill the motherfuckers.”  
Conclusions of Law


We have jurisdiction to hear the Board’s complaint.
  The Board has the burden to prove facts on which the law allows discipline.
  The Board carries its burden with a preponderance of the evidence,
 which means the greater weight.
  
A.  Standards

The Board cites § 340.264.2(7), which allows discipline for:  

[v]iolation of, or attempting to violate, directly or indirectly, or assisting, or enabling any person to violate, any provisions of sections 340.200 to 340.330, or any lawful rule or regulation adopted pursuant to sections 340.200 to 340.330[.]

The Board argues that Wilson violated its regulations, and is subject to discipline under other provisions of § 340.264.2, governing the facts we have found.  All of the facts relate to the performance of Wilson’s professional duties as a veterinarian.  
1.  Drugs
In Counts I and II, the Board argues that Wilson is subject to discipline under § 340.264.2(7) because he violated its Regulation 4 CSR 270-4.031(3)(C): 

All drugs and biologicals shall be maintained, administered, dispensed and prescribed in compliance with state and federal laws.
The Board cites two statutes with which Wilson failed to comply.  

Section 195.202.1 provides:
Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.
Section 195.030.2 provides:
No person shall manufacture, compound, mix, cultivate, grow, or by any other process produce or prepare, distribute, dispense or prescribe any controlled substance and no person as a wholesaler shall supply the same, without having first obtained a registration issued by the [BNDD.] 
Because Wilson had no BNDD registration to authorize his possession and administration of ketamine, he violated §§ 195.202.1 and 195.030.2.  Violating those statutes constitutes a violation of Regulation 4 CSR 270-4.031(3)(C), which is cause for discipline under § 340.264.2(7).  


The Board also cites § 340.264.2(14), which allows discipline for:

[v]iolation of the drug laws or rules and regulations of this state[.] 

Because Wilson violated §§ 195.202.1 and 195.030.2, and Regulation 4 CSR 270-4.031(3)(C), he is subject to discipline under § 340.264.2(14).  
2.  Facility Conditions

In Count II, the Board argues that Wilson is subject to discipline under § 340.264.2(7) because he violated its Regulation 4 CSR 270-4.011(2)(B)1: 
Indoor lighting for halls, wards, reception areas, examining and surgical rooms shall be adequate for the intended purpose.  All surgical rooms shall be provided with emergency lighting.
Also in Count II, the Board argues that Wilson is subject to discipline under § 340.264.2(18), which allows discipline for:  

Maintaining an unsanitary office or facility, or performing professional services under unsanitary conditions with due consideration given to the place where the services are rendered[.]

In Counts III and IV, the Board argues that Wilson is subject to discipline under § 340.264.2(7) because he violated its Regulation 4 CSR 270-4.011(1):

All permitted facilities where veterinary medicine is being practiced, and all instruments, apparatus and apparel used in connection with the practice in veterinary medicine, shall be kept clean and sanitary at all times and shall conform to the minimum standards specified for different types of facilities. . . .
The inadequate lighting in Wilson’s surgical room violated 4 CSR 270-4.011(2)(B)1, and the  facility’s unsanitary conditions violated the Board’s Regulation 4 CSR 270-4.011(1), so Wilson is subject to discipline under § 340.264.2(7) and (18).
3.  Assistants 
In Counts II, III, and IV, the Board argues that Wilson is subject to discipline under 
§ 340.264.2(7) because he violated the following provisions of its Regulation 4 CSR 270-4.060:

(B) The supervising veterinarian of [an] unregistered assistant shall make all decisions relating to the diagnosis, treatment, management and future disposition of the animal patient; and

(C) The supervising veterinarian shall have examined the animal patient prior to the delegation of any animal health care task to . . . an unregistered assistant. The examination of the animal patient shall be conducted at such time as good veterinary medical practice requires consistent with the particular delegated animal health care task.

Also in Counts II, III, and IV, the Board cites § 340.264.2(4)(e), which allows discipline for:

Delegating professional responsibilities to a person who is not qualified by training, skill, competency, age, experience, registration or licensure to perform such responsibilities[.]

Wilson did not examine the Count II patients, Sophie, and Fluffy before delegating animal health care tasks to his assistants. Wilson did not make any decision relating to the diagnosis, treatment, management and future disposition of the Count II patients, Sophie, and Fluffy.  The assistants were unregistered and had no training, skill, competence, or experience to perform the 
professional responsibilities delegated to them.  Wilson violated Regulation 4 CSR 270-4.060(B) and (C) and is subject to discipline under § 340.264.2(4)(e) and (7).   
4.  Record-Keeping
In Counts III and IV, the Board argues that Wilson is subject to discipline under 
§ 340.264.2(7) because he violated its Regulation 4 CSR 270-4.041(1), which requires Wilson to put into each patient’s record:  
(A) Name, address and telephone number of animal's owner or agent.

(B) Name or identity, or both, of the animal(s), including age, sex, breed, weight and color, where appropriate.

(C) A brief history.

(D) Notations of the physical examination.

(E) Treatments or intended treatment plans, or both, including medications, amounts administered, dispensed or prescribed and frequency of use.

(F) A diagnosis or tentative diagnosis.

(G) When pertinent, a prognosis.

(H) Progress notes and disposition of the case.

(I) Dates (beginning and ending) of custody of the animal with daily notations.

(J) In the case of vaccination clinics, a certificate including the information required by subsections (1)(A) and (B) may serve as the medical record.

(K) The veterinarian who created the record.

(L) Name of the veterinarian who orders any radiographs.
Wilson’s records for Sophie met none of those requirements.  Wilson’s records for Fluffy lacked history, notes of physical examination, and attribution to any veterinarian.  Wilson violated Regulation 4 CSR 270-4.041(1) and is subject to discipline under § 340.264.2(7).  
5.  Treatment
In Count IV, the Board argues that Wilson is subject to discipline under § 340.264.2(7) because he violated its Regulation 4 CSR 270-6.011(10):
Although a licensee may choose whom to serve, once the care of a patient has been undertaken the licensee has an obligation to provide reasonable services or treatment to stabilize the patient or to prevent unnecessary suffering or pain.

Wilson undertook the care of Fluffy, but caused Fluffy to suffer unnecessarily by refusing medication to alleviate the pain from his treatment.  Wilson violated Regulation 4 CSR 270-6.011(10) and is subject to discipline under § 340.264.2(7).  
6.  Inspection
In Count IV, the Board argues that Wilson is subject to discipline under § 340.264.2(7) because he violated the following provision of its Regulation 4 CSR 270-6.011(8):

Licensees at all times shall conduct themselves in a professional manner with the general public and clients through courteous verbal exchange. . . .
The Board alleges no discourteous verbal exchange with the general public or clients.  The Board is not the general public or a client, so Regulation 4 CSR 270-6.011(8) does not apply to it.  Wilson is not subject to discipline under § 340.264.2(7) for violating Regulation 4 CSR 270-6.011(8).  

Also in Count IV, the Board argues that Wilson is subject to discipline under § 340.264.2(7) because he violated its Regulation 4 CSR 270-6.011(13):

Licensees have an obligation and professional duty to cooperate with any reasonable request by the board to appear before the 
board or to furnish information to the board upon request concerning any investigation or complaint.
An assistant tried to bar the inspection until the inspector read him the law authorizing the inspection.  Wilson did not cooperate with the Board when asked to come next door and meet the Board’s inspector.  Instead, Wilson threatened him.  Wilson violated Regulation 4 CSR 270-6.011(13) and is subject to discipline under § 340.264.2(7).  

B.  Accompanying Circumstances

For some of the violations of the standards we have discussed, the Board also cites provisions that allow discipline if various circumstances accompany such violation.  
1.  Consequences Potential and Actual

The Board cites § 340.264.2(5), which allows discipline for: 

Any conduct or practice which is or might be harmful or dangerous to the health of a patient[.]

That provision allows discipline for conduct that caused, or contributed to cause, an injury; 
 or at least has the prospect of doing so.
   

In Count II, the Board cites Wilson’s unauthorized administration of a controlled substance (“drug violation”) and failure to supervise.  That conduct carries at least the prospect of contributing to an injury, as later occurred in Fluffy’s case,
 by using a heating pad during sedation.  In Count III, the Board cites Wilson’s violation of sanitary standards, which was harmful to Sophie because she suffered an infection from surgery under unsanitary conditions.  Wilson is subject to discipline under § 340.264.2(5).  
2.  Levels of Culpability


The Board cites the provisions of § 340.264.2 allowing discipline for:


(4) Misconduct . . . in the performance of the functions or duties of [a veterinarian];
*   *   *

(6) Incompetency, gross negligence or repeated negligence in the performance of the functions or duties of [a veterinarian]. For purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by members of the profession[.]

Incompetence means an inability to perform in the profession
 or a general lack of the “disposition to use an otherwise sufficient professional ability.”
 Gross negligence is a departure from the standard of care so egregious that it shows a conscious indifference to a professional duty.
  Misconduct is the willful doing of a wrongful act.
  

Repeated negligence signifies no culpable mental state, gross negligence signifies conscious indifference, and misconduct signifies bad intent.  Those three terms are thus mutually exclusive.  We infer the requisite mental state from the “circumstances of the particular case.”
    

In Count II, the Board argues that Wilson’s drug violation and failure to supervise constitute repeated negligence, gross negligence, and misconduct.  Wilson knew that he was committing a drug violation and failing to supervise his assistants, so we conclude that he committed misconduct, not gross negligence, and not repeated negligence.  He was generally indisposed to follow the drug laws and supervise his assistants.  We conclude that he was incompetent.  Wilson is subject to discipline under § 340.264.2(4) and (6).  

In Counts III and IV, the Board argues that Wilson’s treatment of Sophie and Fluffy constitutes incompetence and gross negligence.  We agree.  Wilson’s treatment of Sophie and Fluffy showed that Wilson was consciously indifferent to proper treatment and generally did not care to use his professional abilities.  Wilson is subject to discipline under § 340.264.2(6).  
3.  Honesty


In Count II, the Board argues that Wilson’s drug violation and failure to supervise are cause for discipline under the provisions of § 340.264.2(4) allowing discipline for: 

fraud, misrepresentation, dishonesty . . . in the performance of the functions or duties of [a veterinarian.]

Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  
Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty also includes actions that reflect adversely on trustworthiness.
 
The Board does not allege that Wilson made any false statement, so we conclude that he is not subject to discipline for fraud or misrepresentation.  But Wilson’s drug violation and failure to supervise reflect adversely on his trustworthiness.  Therefore, we conclude that Wilson is subject to discipline for dishonesty under § 340.264.2(4).  
4.  Professional Trust


As to each of the courses of conduct we have discussed under this part B of these conclusions of law, the Board cites § 340.264.2(24):  

Violation of any professional trust or confidence[.]

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It is based on the power imbalance in matters within the knowledge of the licensed profession between the professional and client.
  

The Board cites Wilson’s drug violation in Counts I and II; failure to supervise in Counts II, III, and IV; violation of sanitary standards in Count III; and treatments of Sophie and Fluffy in Counts III and IV; respectively.  The statutes and regulations discussed in these conclusions of law confided each of those matters to Wilson.  Clients relied on those special skills when bringing patients to him, and we have found that Wilson violated each such trust.  We conclude that Wilson is subject to discipline under § 340.264.2(24).  
Summary


Wilson is subject to discipline under § 340.264.2(4), (5), (6), (7), (14), and (24).  

SO ORDERED on May 2, 2008.  


________________________________



JOHN J. KOPP
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