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)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Thomas Williamson is not entitled to a refund of sales tax paid on a motor vehicle.  Williamson did not timely file a refund claim, and the statute allowing a credit for a replacement motor vehicle does not apply to the transaction.  

Procedure


On February 2, 2004, Williamson appealed the Director of Revenue’s (“the Director”) denial of a claim for a refund of sales tax paid on a motor vehicle.  


We convened a hearing on the complaint on June 17, 2004.  Senior Counsel James L. Spradlin represented the Director.  Williamson represented himself.  The last written argument was filed on August 20, 2004.

Findings of Fact

1. On July 29, 1999, Williamson and his wife, Carol Williamson, entered into a “retail installment sale contract” with Baron BMW in Merriam, Kansas, for a 1998 BMW.  

2. The contract obligated the Williamsons to make 48 monthly payments of $499.86 each.  The contract then provided for a balloon payment of $19,932.25 on July 28, 2003, and provided certain options:  the Williamsons could make the balloon payment, refinance the balloon payment, or return the BMW to Baron under certain provisions stated in the contract.
 

3. The Williamsons are Missouri residents.  On August 30, 1999, the Williamsons completed an application for Missouri title and license for the 1998 BMW, showing a purchase price of $34,000.  The Williamsons paid state sales tax of $1,436.05 and local sales tax of $850.  

4. Pursuant to the contract, the Williamsons opted to return the 1998 BMW to Baron at the end of the 48-month period.  

5. On July 2, 2003, Williamson entered into a contract with Baron to lease a 2003 BMW, with an option to purchase.  The contract obligated Williamson to make 42 monthly payments to Baron of $600 each ($559.57 base payment, plus $40.43 monthly sales/use tax payment), and allowed him the option to purchase the vehicle by making an additional payment of $27,675.20 at the end of the lease term.

6. Williamson executed an application for Missouri title and license for the 2003 BMW, reflecting a purchase price of $46,895, but did not show any trade-in credit.  Williamson  did not pay sales tax with the application. 

7. Williamson submitted a request to the Director for a refund of sales tax because the 1998 BMW was returned to the dealer.  The Director received the refund request on August 25, 2003. 

8. On December 3, 2003, the Director issued a final decision denying the refund claim on the basis that the replacement vehicle was a leased vehicle and no taxes were paid to the Director.  

Conclusions of Law


We have jurisdiction to hear Williamson’s complaint.  Section 621.050.1.
  Williamson has the burden to prove that the law entitles him to a refund.  Section 621.050.2.   


Williamson argues that he should be allowed a refund because he paid the sales tax in full on the 1998 BMW, but returned it to the dealer, and now he also has to pay sales tax on his lease of the 2003 BMW.  He argues that he returned the 1998 BMW when it still had value remaining, thus the subsequent owner will be taxed, resulting in multiple taxation on the transactions.  


Taxes cannot be refunded except as expressly allowed by statute.  Community Federal Sav. & Loan Assoc.  v. Director of Revenue, 752 S.W.2d 794, 797 (Mo. banc 1988).  We can only allow a refund if a statute allows it, not merely on the basis of what would be equitable.  Statutes are enacted by the legislature, and neither the Director nor this Commission has the power to vary the force of the statutes.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Williamson is barred from bringing a refund claim under the tax refund statutes because the time for bringing a claim has expired.  Section 136.035.3 is a general refund statute providing that no refund claim shall be made unless a claim is filed within two years from the date of tax payment, and § 144.190.2 is a specific sales tax refund statute providing that no refund shall be allowed unless a claim is filed within three years from the date of overpayment.  See also Ford Motor Co. v. Director of Revenue, 97 S.W.3d 458 (Mo. banc 2003).
  The Williamsons paid the sales tax on August 30, 1999, but did not file a claim for refund with the Director until August 25, 

2003.  Because the time for bringing a refund claim has expired, we cannot determine whether the Williamsons properly paid sales tax on the 1998 BMW.   


Even if the claim were timely filed, §144.025.1, RSMo Supp. 2003, which Williamson cites, would not allow a refund.  Section 144.025 only applies to a motor vehicle sale.  Its express terms do not apply to the contract for the 2003 BMW, whether the contract is regarded as a lease or a lease with option to purchase.  In addition, § 144.025 reduces the sales tax paid on a sale.  Williamson did not pay any sales tax on the contract for the 2003 BMW with his application for title and license.  Instead, he reimburses the leasing company for sales tax as part of his monthly payment.  Section 144.025 does not apply.  

Summary 


Williamson is not entitled to a refund of sales tax paid on the 1998 BMW because the time for filing a refund claim has expired.  Even if the claim had been timely filed, § 144.025 does not apply.     


SO ORDERED on September 29, 2004.



________________________________



JOHN J. KOPP  


Commissioner

	�Although the box for “balloon payment” was not checked on the contract, the balloon payment amount and terms were typed in.  


	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.  


	�The Director debates whether a motor vehicle purchaser is the party “legally obligated to remit the tax” under § 144.190.2.  Because the claim is time-barred, whether under § 144.190.2 or § 136.035.3, we do not reach that issue.  
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