Before the

Administrative Hearing Commission

State of Missouri

FRED WILLIAMS,
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)



Petitioner,
)




)


vs.

)

No. 99-2248 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On July 15, 1999, Fred Williams filed a petition appealing a final decision of the Director of Revenue (the Director).  The decision recalled Williams’ license plate as obscene.  We convened a hearing on the complaint on October 28, 1999.  Williams presented his case.  Legal Counsel Rodney Massman represented the Director.  The last written argument was due on February 7, 2000.  

Findings of Fact

1. On November 12, 1998, Williams applied for a personalized license plate for his Cadillac.  As his first and only choice, Williams requested that his license plate read “FINE MF.”  The application set forth places for a second, third, fourth, fifth, and sixth choice of characters, including letters and numbers, and a space, dash, or apostrophe.  Williams left those places blank.  The Director issued the license plate.  

2. Dictionaries define, and the average person applying contemporary community standards views, the term “MF” as an abbreviation for a 12-letter obscenity referring to a male’s incestuous act with his own female parent.
  

3. The Director issued a final decision recalling the license plate.  

Conclusions of Law


We have jurisdiction to hear Williams’ complaint.  Section 621.050, RSMo 1994.
  

The Director has the burden of proving that the license plate is subject to recall.  State v. Deutsch, 751 S.W.2d 132, 134 (1988).  We decide that issue by applying existing law to the facts we find.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


Section 301.144.2 provides:

2.  No personalized license plates shall be issued containing any letters, numbers or combination of letters and numbers which are obscene, profane, inflammatory or contrary to public policy. The director may recall any personalized license plates, including those issued prior to August 28, 1992, if he determines that the plates are obscene, profane, inflammatory or contrary to public policy. . . .

Further, section 301.144.1 provides in part:

1.  The director of revenue shall issue rules and regulations setting the standards and establishing the procedure for application for and issuance of the special personalized license plates and shall provide a deadline each year for the applications. 

Pursuant to that authority, the Director’s Regulation 12 CSR 10-23.185 provides:  

(2) The following terms, as used in this rule, shall be defined as follows:

(A) Obscene Language or symbols which represent or describe . . . sexual acts in a patently offensive manner . . . and appeal to the prurient interests of the average person applying contemporary community standards. . . .  Prurient interests, as used in this definition, shall mean shameful or morbid interest in . . . sex . . . that goes substantially beyond customary limits or candor in description or representation of these matters[.]

*   *   *

(3) No motor vehicle license plate will be issued by the Department of Revenue if the language or symbols on the plate are obscene or profane.  In order to make this determination, the Department of Revenue will look to the way the average person applying contemporary community standards would view the license plate.  Factors which the Department of Revenue may consider in this regard include, but are not limited to:

(A) An explanation by the registrant as to why s/he chose particular language or symbols to be on his/her personalized motor vehicle license plate;

*   *   *

(D) Dictionary definitions of the language or symbols requested by the registrant[.]

*   *   *

(4) The Department of Revenue shall recall any personalized motor vehicle license plate which it has already issued if it determines that a plate is obscene or profane.

(Emphasis added.)  

The Director demonstrated that the average person applying contemporary community standards would view the license plate as obscene or profane.  The Director’s evidence includes the dictionary definition set forth at Finding 2.  The Director also presented testimony that the average person, applying contemporary community standards, views the term MF as an obscenity.  

Williams stated that his subjective intent was to identify himself to his close friends, who would know the plate to signify “fine man Fred,” without setting forth his name to the public.  However, Williams’ personal understanding is not controlling.  The provisions of law we have set forth require that the average person’s view under contemporary community standards controls.  

Summary


We conclude that Williams' license plate is subject to recall as obscene under section 301.144.2 and the Director’s Regulation 12 CSR 10-23.185.


SO ORDERED on April 4, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�The obscene term is “motherfucker.”





�All other statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri.  





�Williams raised no constitutional issue. 
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