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DECISION

There is cause to discipline Lizzie Williams because she consumed alcoholic beverages impairing her ability to perform her work as a practical nurse, engaged in misconduct in the performance of her professional functions and duties, and violated the professional trust and confidence of her patients, co-workers and employer.
Procedure


The State Board of Nursing (“the Board”) filed a complaint on November 30, 2007, seeking this Commission’s determination that Williams is subject to discipline.  Although we served Williams with our notice of complaint/notice of hearing and a copy of the complaint by certified mail on February 1, 2008, she failed to answer the complaint.  On February 5, 2008, the Board served a request for admissions on Williams.  Williams did not respond.


This Commission convened a hearing on the complaint on July 3, 2008.  Assistant Attorney General Joi N. Cunningham represented the Board.  Though we notified Williams of the date and time of the hearing, neither Williams nor anyone representing her appeared.  


The Board filed proposed findings of fact and conclusions of law on August 27, 2008.  Williams is in default for failing to answer the Board’s complaint within thirty days and for failing to appear at the hearing, and she is deemed to have admitted paragraphs 2 through 12 of the complaint.
  At the hearing we received evidence, including the Board’s request for admissions.
Findings of Fact


1.
Williams holds a practical nurse license that is scheduled to expire on May 31, 2010.  She has been licensed during all times relevant to these proceedings.

2.
Williams was employed as a nurse at The Riverview Nursing Center, a skilled nursing facility (“the nursing center”) from October 10, 2004, until she was terminated on December 6, 2004.  

3.
Williams had a professional relationship of trust and confidence with the nursing center and its residents.


4.
On December 3, 2004, Williams telephoned the nursing center before her 11 p.m. to 7 a.m. shift to advise the staff that she would be late to work because her vehicle had a “flat tire.”


5.
That night Kim Padilla, C.N.A. (“Padilla”) was working the same shift and was assigned to the second floor, answering phones and unlocking the door for employees to enter the nursing center.


6.
Prior to her arrival at work, Williams consumed alcohol, including cold medicine.


7.
At 12:15 a.m. on December 4, 2004, Padilla went to the door to unlock it and allow Williams, who had arrived for work, to enter the nursing center.


8.
Padilla let Williams into the nursing center, and the two went to the nurses’ station on the second floor to review the night schedule.


9.
At the nurses’ station, Padilla detected a strong odor of alcohol on Williams.  Williams’ speech was “snappy,” and her eyes were “bloodshot.”

10.
While near the nurses’ station, another nurse, Cheryl Ashauer, L.P.N. (“Ashauer”) noticed that Williams was “not walking properly.  She was unsteady.  She would take a couple steps to the left and then straighten herself out.”


11.
Williams was under the influence of alcohol.


12.
Padilla left the nurses’ station to report Williams’ intoxication to her supervisors, Yaminah Futch, R.N. and Sandra Wilbanks, D.O.N. (together “the supervisors”).


13.
At approximately 1:00 a.m., a nurses’ aide called Ashauer stating that the aides needed medications, but were unable to locate Williams, who was the “med nurse.”  


14.
The supervisors were notified, and staff members were directed to search for Williams.


15.
Staff members walked up and down the hallways looking into residents’ rooms for Williams, but initially were unsuccessful in finding her.


16.
The supervisors again directed staff members to “comb” the nursing center.


17.
The staff found Williams on the floor in a resident’s private bathroom.  Williams was not injured, but Ashauer detected a strong odor of alcohol.


18.
Williams was “drunk, passed out and snoring” on the floor.


19.
Staff members sought to wake Williams, but she was not responsive, and paramedics were called through dialing “911.”


20.
The paramedics arrived.  Williams was awake after ten minutes of attention by the paramedics, including repeated shaking of Williams.


21.
After she was able to stand, Williams was escorted outside where she refused medical attention.


22.
Williams fell asleep in her car.  Sometime later she awoke, and when a police car arrived she drove off.


23.
Although scheduled for work on the next two days, Williams did not return to the nursing center.


24.
Arriving at work under the influence of alcohol violates the nursing center’s employment policies.


25.
Attempting to perform any nursing procedures under the influence of alcohol violates the nursing center’s employment policies.


26.
On December 6, 2004, Williams’ employment with the nursing center was terminated for “drinking on duty.”


27.
Attempting to perform any nursing duties while under the influence of alcohol violates a nursing standard of conduct. 

Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  Our rules require the filing of an answer by Williams.
  We may on our own motion order that Williams is deemed to have admitted the facts pleaded in the complaint for failing to file an answer.
  We find Williams to be in default for failing to file an 
answer to the complaint and for failing to appear at the hearing, and we deem paragraphs 2 through 12 of the complaint to be admitted.
  
Williams also failed to respond to the Board’s request for admissions, which it served on Williams on February 5, 2008.  Williams’ failure to answer the request for admissions establishes the matters asserted in the request, and no further proof is required.
  That rule applies to all parties, including those acting without an attorney.
  Williams’ deemed admissions because of her default for failure to answer and her failure to appear, along with her failure to respond to the request for admissions, provide undisputed facts that are supported and explained by other circumstantial evidence offered by the Board.  But Missouri case law instructs that in cases before us under § 621.045, RSMo Supp. 2007, we must “separately and independently” determine whether the facts – undisputed, proven by a preponderance at a hearing, or mixed – constitute cause for discipline.
  Therefore, we independently assess whether the established facts allow discipline under the law cited.

The Board cites § 335.066.2(1), (5) and (12), which allow discipline for:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 355.096;
*   *   *

(12) Violation of any professional trust or confidence[.]
Subdivision (1) – Alcohol Abuse Impairing Professional Work
The Board argues that Williams arrived at work on December 4, 2004, after consuming alcohol in sufficient quantity to impair her ability to perform her work.  We agree.  There is cause for discipline under § 335.066.2(1).

Subdivision (5) – Performance of Professional Functions or Duties

Incompetence is a general lack of a professional ability, or a lack of disposition to use a professional ability.
  Williams’ substance abuse does not reveal whether she lacks a professional ability, quality or training, or whether she lacks a disposition to use her professional abilities.  Substance abuse, such as that evidenced in this action, may impair the appropriate use of professional ability, but proves neither the lack of, nor the lack of disposition to use, a professional ability.  
Misconduct is the willful doing of a wrongful act.
  Williams’ consumption of alcohol prior to work in sufficient quantity that it impaired her work performance does constitute a wrongful act contemplated by § 335.066.2(5).  It is wrongful under acceptable standards of care, decency and morals.  
Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.
  Other than the fact that Williams arrived at work under the influence of alcohol, the Board did not offer any argument or identify circumstantial evidence concerning Williams’ state of mind, leaving us unconvinced that 
Williams’ decision to consume alcohol was influenced by a conscious indifference to her professional duties.  Because we conclude that Williams’ act was willful and did constitute misconduct, we conclude that Williams’ conduct was not gross negligence.

Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  It requires the intent that others rely on the misrepresentation.
  A misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  To deceive is “to cause to accept as true or valid what is false or invalid.”
  We may infer fraudulent intent from the circumstances of the case.
 Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty includes actions that reflect adversely on trustworthiness.
  We conclude that Williams did not engage in fraud, misrepresentation or dishonesty.   
There is cause to discipline for misconduct under § 335.066.2(5).
Subdivision (12) – Professional Trust or Confidence

Professional trust or confidence is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.


Williams’ arrival at work on December 4, 2004, under the influence of alcohol; attendant inability to provide nursing care to the residents; disruption to the professional staff caused by her disappearance into a nursing center resident’s private bathroom; and unavailability to dispense medication for the nursing center residents violated the trust placed in her by the 
nursing staff, the nursing center, and its residents.  There is cause for discipline under 
§ 335.066.2(12).
Summary


There is cause to discipline Williams under § 335.066.2(1), (5) and (12).  

SO ORDERED on September 15, 2008.



________________________________



DOUGLAS M. OMMEN       


Commissioner
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