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)




)



Respondent.
)

DECISION


The State Board of Nursing (“Board”) may take disciplinary action against the licensed practical nurse license of Elizabeth A. Williams.   

Procedure


On August 2, 2003, the Board filed a complaint.  After an unsuccessful attempt to serve Williams by certified mail, she was personally served with the Notice of Complaint/Notice of Hearing on February 17, 2004.  She made no response to the complaint.  The Board served its first request for admissions on Williams on March 2, 2004.  She filed no response.


On June 23, 2004, the Board filed a motion for summary determination.  We mailed a letter to Williams on June 24, 2004, giving her until July 14, 2004, to respond to the motion for summary determination.  The United States Postal Service has not returned the letter.  Williams has not responded.

Findings of Fact

1.
The Board licensed Williams as a licensed practical nurse.  At all times relevant to the complaint and up to at least March 3, 2004, the license was current and active.

2.
On April 3, 2002, an Information was filed in the Circuit Court of St. Louis County, No. 02CR-001701, charging Williams with the Class B misdemeanor of driving while intoxicated, as follows:

. . . that on or about Thursday, February 14, 2002, at about 8:16 p.m., on I-44 at Six Flags Road . . . the defendant operated a motor vehicle while under the influence of cocaine, a controlled substance.


3.
On August 13, 2002, Williams pled guilty in the Circuit Court of St. Louis County to the crime charged in the Information in Case No. 02CR-001701.  

Conclusions of Law


Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  


The Board accompanied its motion for summary determination with certified records from the Circuit Court of St. Louis County in State v. Williams, No. 02CR-001701 (Ex. A); a copy of the complaint filed in this case (Ex. B); and Petitioner’s First Request for Admissions to Respondent (“Admissions”) with the certificate of service dated March 4, 2004 (Ex. C).  Williams never responded to the Admissions.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further 

proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073 and our Regulation 

1 CSR 15-3.420(1) apply that rule to this case.  We have made our findings of fact based on the Board’s Exhibits A and C.


The Board cites § 335.066.2(2), which allows discipline when:

The person has . . . entered a plea of guilty . . . in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096 . . . or for any offense involving moral turpitude, whether or not sentence is imposed[.]
The Board asserts that the criminal offense of driving while intoxicated with cocaine is reasonably related to the qualifications, functions, or duties of a licensed practical nurse and is an offense of moral turpitude.  

Section 335.016, RSMo Supp. 2003, sets forth the functions of a licensed practical nurse:


(9) “Practical nursing”, the performance for compensation of selected acts for the promotion of health and in the care of persons who are ill, injured, or experiencing alterations in normal health processes.  Such performance requires substantial specialized skill, judgment and knowledge.  All such nursing care shall be given under the direction of a person licensed by a state regulatory board to prescribe medications and treatments or under the direction of a registered professional nurse.  For the purposes of this chapter, the term “direction” shall mean guidance or supervision provided by a person licensed by a state regulatory board to prescribe medications and treatments or a registered professional nurse, including, but not limited to, oral, written, or 

otherwise communicated orders or directives for patient care. When practical nursing care is delivered pursuant to the direction of a person licensed by a state regulatory board to prescribe medications and treatments or under the direction of a registered professional nurse, such care may be delivered by a licensed practical nurse without direct physical oversight[.]
Cocaine is a Schedule II controlled substance.  Section 195.017.4(1)(d), RSMo Supp. 2003.  Williams’ driving under the influence of that drug is related to her functions and duties as a licensed practical nurse because she could have access to controlled substances in her work.  Further, driving under the influence of cocaine endangers the health and safety of the general public.  This is not commensurate with a profession whose function is to provide “selected acts for the promotion of health and in the care of persons who are ill, injured, or experiencing alterations in normal health processes” and that requires sound judgment. 

Section 335.046.2 includes in the qualifications of a licensed practical nurse that the person “be of good moral character.”  “Good moral character” is honesty, fairness, and respect for the rights of others and for the laws of the state and nation.  Hernandez v. State Board of Registration for the Healing Arts, 936 S.W.2d 894, 899, fn. 1 (Mo. App.,  W.D. 1997).  The crime to which Williams pled guilty relates to moral character because driving under the influence of cocaine shows a lack of respect for the rights of others to be safe on the roads and a lack of respect for the State’s traffic safety and drug laws.

Further, we conclude that the offense to which she pled guilty is one involving “moral turpitude.”  Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Driving under the influence of cocaine endangers the public safety and flaunts important traffic safety and drug laws.  Therefore, it is a crime involving moral turpitude.   

Williams’ plea of guilty to driving while under the influence of cocaine is cause to discipline her under § 335.066.2(2).  

Summary


We find cause to discipline Williams under § 335.066.2(2).


SO ORDERED on July 21, 2004.



________________________________



JOHN J. KOPP 



Commissioner

	�Mot. for Sum. Determ. Ex. A.





	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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