Before the

Administrative Hearing Commission

State of Missouri

TRINIST WINSTON WILDER,
)



)



Petitioner,
)




)


vs.

)

No. 06-0495 CB



)

MISSOURI BOARD OF COSMETOLOGY
)

AND BARBER EXAMINERS,
)




)



Respondent.
)

DECISION


We deny Trinist Winston Wilder’s application to enroll in cosmetology school because she lacks good moral character.
Procedure


On April 24, 2006, Wilder filed a complaint.  On July 12, 2006, the Missouri Board of Cosmetology and Barber Examiners (“the Board”) filed a motion for summary determination.  Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Board establishes facts that (a) Wilder does not dispute and (b) entitle the Board to a favorable decision.

We gave Wilder until July 28, 2006, to respond to the motion, but she did not respond.  Therefore, the following facts are undisputed.

Findings of Fact

1. Wilder pled guilty to the crime of passing a bad check in the following instances:

a. On October 7, 2004, in the Circuit Court of St. Charles County, State of Missouri, No. 03CR130664-01.

b. On September 23, 2002, in the Circuit Court of St. Charles County, State of Missouri, No. 00CR128173-01 (one count), No. 01CR125975-01 (two counts), and No. 01CR125990-01 (one count).
c. On April 3, 2002, in the Circuit Court of Warren County, State of Missouri, No. 01CR155739 (two counts), No. 01CR155740 (three counts), No. 01CR155741 (one count).
d. On November 28, 2000, in the Circuit Court of Lincoln County, State of Missouri, No. 45R010001031.

2. Wilder pled guilty to the crime of forgery in the following instances:

a. On February 18, 2003, in the Circuit Court of Franklin County, State of Missouri, No. 02CR330931-01 (two counts).
b. On April 17, 2002, in the Circuit Court of Lincoln County, State of Missouri, No. 45R010100734-01 (two counts).
3. Wilder pled guilty to the crime of stealing in the following instances:

a. On January 25, 1999, in the Circuit Court of St. Charles County, State of Missouri, No. CR198-2846.
b. On September 3, 1998, in the Circuit Court of St. Charles County, State of Missouri, No. CR197-1864M.
c. On May 14, 1998, in the Circuit Court of St. Charles County, State of Missouri, No. CR197-1737M.

d. On August 23, 1996,
 in the Circuit Court of St. Charles County, State of Missouri, No. CR195-745FX.

4. Wilder committed the criminal offenses of passing a bad check, forgery and stealing.
5. On July 2, 2004, the Circuit Court of St. Charles County revoked Wilder’s probation and sentenced her to five years in prison.
6. On February 17, 2006, Wilder applied to the Board to enroll in cosmetology school.

7. By letter dated April 12, 2006, the Board notified Wilder that it had denied her application “due to the nature of the crimes in which [she was] convicted.”

8. On April 24, 2006, Wilder filed her complaint.  At that time, Wilder was incarcerated at the Women’s Eastern Reception Diagnostic and Correctional Center (WERDCC).  Wilder stated that she would be released from the WERDCC on July 14, 2006.

Conclusions of Law 


We have jurisdiction to hear Wilder’s complaint.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  The applicant has the burden to show that he or she is entitled to licensure.
  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  “May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it the same way.


The Board argues that there is cause to deny Wilder’s application because she does not meet the qualifications set forth in § 329.070, which states:


1.  Apprentices or students shall be licensed with the board and shall pay a student fee or an apprentice fee prior to beginning their course, and shall be of good moral character and have an education equivalent to the successful completion of the tenth grade.

(Emphasis added.)  Good moral character is honesty, fairness, and respect for the law and the rights of others.
 

The Board argues that Wilder’s convictions evidence a lack of good moral character.  Wilder pled guilty to the following crimes:

· Passing a bad check under § 570.120:


1.  A person commits the crime of passing a bad check when:

(1) With purpose to defraud, he makes, issues or passes a check or other similar sight order for the payment of money, knowing that it will not be paid by the drawee, or that there is no such drawee; or

(2) He makes, issues, or passes a check or other similar sight order for the payment of money, knowing that there are insufficient funds in his account or that there is no such account or no drawee and fails to pay the check or sight order within ten days after receiving actual notice in writing that it has not been paid because of insufficient funds or credit with the drawee or because there is no such drawee.

· Forgery under § 570.090, RSMo Supp. 2005:


1.  A person commits the crime of forgery if, with the purpose to defraud, the person:

(1) Makes, completes, alters or authenticates any writing so that it purports to have been made by another or at another time or place or in a numbered sequence other than was in fact the case or with different terms or by authority of one who did not give such authority; or

(2) Erases, obliterates or destroys any writing; or

(3) Makes or alters anything other than a writing, including receipts and universal product codes, so that it purports to have a genuineness, antiquity, rarity, ownership or authorship which it does not possess; or

(4) Uses as genuine, or possesses for the purpose of using as genuine, or transfers with the knowledge or belief that it will be used as genuine, any writing or other thing including receipts and universal product codes, which the actor knows has been made or altered in the manner described in this section.

· Stealing under § 570.030, which states:


1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.


When the Board proves a criminal conviction, we determine the applicant’s moral character from his or her conduct, present reputation, evidence of any rehabilitation, and upon “a consideration and determination of the entire factual congeries.”


Section 314.200 states:

No board or other agency created pursuant to laws of the state of Missouri, or by any city, county or other political subdivision of the state, for the purpose of licensing applicants for occupations and professions may deny a license to an applicant primarily upon the basis that a felony or misdemeanor conviction of the applicant precludes the applicant from demonstrating good moral character, where the conviction resulted in the applicant’s incarceration and the applicant has been released by pardon, parole or otherwise from such incarceration, or resulted in the applicant being placed on probation and there is no evidence the applicant has violated the conditions of his probation.  The board or other agency may consider the conviction as some evidence of an absence of good moral character, but shall also consider the nature of the crime committed in relation to the license which the applicant seeks, the date of the conviction, the conduct of the applicant since the date of the conviction and other evidence as to the applicant’s character.

Wilder offered no evidence of her character to refute the Board’s evidence.  Wilder’s convictions are numerous, her probation was revoked within the last two years, and she was still incarcerated at the time of application.  We have found that Wilder committed the criminal offenses to which she pled guilty.
  We find that Wilder lacks good moral character and therefore lacks qualification for student enrollment.
Summary

We deny Wilder’s application because she lacks good moral character as required in 
§ 329.070.1.  We cancel the hearing.

SO ORDERED on August 22, 2006.



________________________________



JOHN J. KOPP



Commissioner

	�The Board’s answer also alleges that Wilder was convicted of the felony of child abuse in 1990, but does not reference this in the motion for summary determination or provide court records in support of the allegation.


	�The answer and motion for summary determination allege that the date was May 22, 1996, but the Board cites the correct case number and attaches the court record.  We determine that this is sufficient to advise Wilder of the reason for denial.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988).


	�Ex. A-1 to the motion for summary determination.


	�Section 621.045, RSMo Supp. 2005.  Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


	�Section 621.120.


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


	�S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  


	�Finch, 514 S.W.2d at 614.


	�Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).  


	�Finch, 514 S.W.2d at 614.  See also State Bd. of Regis’n for the Healing Arts v. DeVore, 517 S.W.2d 480, 486 (Mo. App., K.C.D. 1974).


	�Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004); Nichols v. Blake, 418 S.W.2d 188, 190 


(Mo. 1967).
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