Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No.  06-1214 BN



)

LEAMORN D. WIEGERT, 
)




)



Respondent.
)

ORDER GRANTING PARTIAL SUMMARY DETERMINATION

The State Board of Nursing (“the Board”) has cause to discipline Leamorn D. Wiegert for being placed on the Employee Disqualification List (“EDL”).

The Board shall inform us by November 8, 2006, whether it intends to proceed to hearing on the rest of its complaint.

Procedure


The Board filed a complaint on August 15, 2006.  Wiegert filed her answer to the complaint on August 28, 2006.  The Board filed a motion for partial summary determination on September 29, 2006.  We gave Wiegert until October 23, 2006, to respond to the motion, but she did not respond.


Our Regulation 1 CSR 15-3.440(3)(B)3 provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.  The following facts are undisputed.

Findings of Fact


1.
The Board licensed Wiegert as a licensed practical nurse.  Her license is now, and was at all relevant times, current and active.  On August 20, 2003, Wiegert was employed by Life Care Center of Bridgeton, Missouri, as a licensed practical nurse in a health-related profession.

2.
On August 22, 2003, the Department of Health and Senior Services (“the Department”) received a complaint that Wiegert abused and neglected a resident at Life Care Center.  The Department completed its investigation of the complaint on January 26, 2004.  The Department issued a Notice of Violation letter to Wiegert on February 6, 2004.  In that letter, the Department stated its determination that Wiegert’s name be placed on the EDL for a period of four years, pursuant to § 198.070, RSMo Supp. 2003.

3.
On February 27, 2004, Wiegert requested a hearing on the Department’s determination.  On June 2, 2004, a Department administrative hearing officer held a hearing to review the Department’s determination.  On July 8, 2004, the Department issued a decision affirming the determination to place Wiegert’s name on the EDL for four years.


4.
On August 3, 2004, Wiegert appealed the Department’s decision to the Circuit Court of St. Louis County (Wiegert v. Missouri Department of Health and Senior Services, Case No. 4CC-003209).  On April 13, 2005, the court issued an order and decision affirming the Department’s decision.


5.
The Department added Wiegert’s name to the EDL on July 7, 2005, for four years.

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.
  The Board has the burden to prove that Wiegert has committed an act for which the law allows discipline.
 
A.  Placement on the EDL
The Board asserts that Wiegert is subject to discipline pursuant to § 335.066.2, RSMo 2000, which provides:
The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*  *  *

(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency.

In her answer to the complaint, Wiegert does not dispute that she was placed on the EDL for a period of four years.  Rather, she alleges that her placement on the EDL was unjustified.  It is undisputed that she was placed on an EDL pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency.  She is subject to discipline under § 335.066.2(15).
B.  Incompetency, Misconduct, Gross Negligence,
Fraud, Misrepresentation or Dishonesty, And Professional Trust


The Board’s complaint cites two other provisions of § 335.066.2, allowing discipline for:
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the 
functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*  *  *

(12)Violation of any professional trust or confidence[.]
The Board did not seek summary determination on these grounds for discipline.  The Board shall inform us by November 8, 2006, whether it intends to proceed to hearing on these grounds.

Summary


Wiegert is subject to discipline under § 335.066.2(15).  The Board shall inform us by November 8, 2006, whether it intends to proceed to hearing on the remaining charges. 

SO ORDERED on October 26, 2006.


________________________________



TERRY M. JARRETT


Commissioner

	�Section 621.045.1 RSMo Supp. 2005.  Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Missouri Real Estate Com’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).
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