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DECISION
There is cause to discipline Lorena Whittaker for punishing a mentally retarded, wheel-chair bound man who was under her nursing care by forcing him outside without a coat in severely cold weather.
  

Procedure


On February 26, 2009, the State Board of Nursing (“the Board”) filed a complaint to establish cause to discipline Whittaker as a licensed practical nurse (“LPN”).  On March 16, 2009, we served Whittaker with our notice of complaint/notice of hearing and a copy of the complaint by certified mail.  Whittaker filed no response to the complaint.  On August 31, 2009, we held a hearing.  Loretta L. Schouten represented the Board.  Neither Whittaker nor anyone representing her appeared.  The reporter filed the hearing transcript on September 16, 2009.
Findings of Fact

1.
The Board licensed Whittaker as an LPN.  Whittaker's license was current and active from May 12, 2003, continuously through May 31, 2006.
2.
On December 4, 2005, Whittaker was employed as a LPN at Saxton Woods Care Center (“the Center”), located in St. Joseph.
3.
On December 4, 2005, Whittaker was assigned to care for resident E.R.

4
E.R. had a diagnosis of mental retardation and had significant difficulty communicating verbally.  He was confined to a wheelchair.
5.
E.R. had a pattern of getting up around 1:00 to 3:00 a.m. and yelling and hitting his head against the walls and bed rails.  When this behavior occurs, the Center’s staff usually gets him up and dresses him.

6.
On December 4, 2005, E.R. was up and dressed before 3 a.m.  
7.
At about 3 a.m., Whittaker took E.R. outside in his wheelchair to punish him for engaging in conduct that aggravated Whittaker.  E.R. had his indoor clothes on and no coat.  The outside temperature was 15 degrees Fahrenheit (“F.”) with winds of 10 miles per hour.  The wind chill was 3 degrees F.  Whittaker left E.R. outside and went back inside.
8.
Two of the Center’s staff heard E.R. yelling, “Let me in.  I’m cold.”  When they looked out, they saw Whittaker open the door and push E.R. back inside.  

9.
E.R. had been outside almost five minutes.

10.
When the two staff people confronted Whittaker about what they saw, Whittaker denied having put E.R. outside, but then admitted it.  Whittaker said that she did not like E.R. and that he was getting to her.  Whittaker said, “I don’t care if they say something to me.  I’ll quit.  By God, I’ll teach him a lesson.  I’m the only one here that charts on what he does.  He’s afraid of me.  He knows I’ll put him out there to check the weather.”
Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  

The Board contends that Whittaker's conduct is cause for discipline under § 335.066.2(5) for:
[i]ncompetenc[e], misconduct, gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by section 335.011 to 335.096[.]
Incompetence is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  Incompetence is a state of being.
  Therefore, proving incompetence involves a broader scale analysis requiring more than proving incompetent acts.  It must be shown that the complained-of acts flowed from the licensee’s incompetence – that is, being unable or unwilling to function properly as an LPN.
  This one incident, serious though it is, does not demonstrate that Whittaker has a general “state of being” in which she is unable or unwilling to function properly.  Accordingly, we do not find incompetence.

We cannot find that one instance of conduct is both misconduct and gross negligence because each requires a different degree of awareness of wrongdoing.  Misconduct is the commission of wrongful behavior, intending the result that actually comes to pass or being indifferent to the natural consequences.
  Gross negligence is a deviation from the standard of 
care so egregious as to demonstrate a conscious indifference to a professional duty. 
  We may infer the requisite mental state from the conduct of the licensee "in light of all surrounding circumstances."
  The functions or duties of an LPN are set forth in § 335.016(14) as “the performance for compensation of selected acts for the promotion of health and in the care of persons who are ill, injured, or experiencing alterations in normal health processes.”  E.R. was a mentally retarded individual confined to a wheelchair.  Whittaker was assigned to perform her duties as an LPN on E.R.’s behalf.  It is self evident that putting such an individual outside when the weather was as cold as it was that morning is not an act calculated to promote his health, but one calculated to cause him pain and fear and one that exposed him to harm.  Whittaker admitted her malicious intent when she told staff that she put E.R. outside as punishment for his conduct.  It does not take a person with the knowledge, training, and skills of an LPN to know that such an action placed E.R. in harm’s way, both physically and emotionally.  Further, Whittaker showed that she knew her conduct was unacceptable when she acknowledged that her superiors might “say something to me” about the incident.  We conclude that Whittaker engaged in misconduct, which is cause for discipline under § 335.066.2(5).  Because misconduct and gross negligence are mutually exclusive, we find no gross negligence.

The Board also cites § 335.066.2(12), which allows discipline for the “[v]iolation of any professional trust or confidence.”  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his or her clients, but also between the professional and his or her employer and colleagues.
  An LPN’s special knowledge and skills are for the promotion of the health of those under his or 
her care.  As explained above, Whittaker’s actions placed E.R. in danger of harm through exposure to the cold.  This violated the trust or confidence that E.R. and Whittaker's superiors had in her to promote the health and well being of E.R.  Whittaker's conduct is cause for discipline under § 335.066.2(12).
Summary

Whittaker is subject to discipline under § 335.066.2(5) and (12).


SO ORDERED on October 16, 2009.


________________________________



NIMROD T. CHAPEL, JR.  


Commissioner
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