Before the

Administrative Hearing Commission

State of Missouri

JAMES D. WHITESIDE,
)



)



Petitioner,
)




)


vs.

)

No. 05-1701 DI



)

DIRECTOR OF INSURANCE,
)




)



Respondent.
)

DECISION


We deny the application of James D. Whiteside for an insurance producer license because he violated Nevada insurance law, had his Nevada insurance license revoked, and concealed his involvement in a Nevada administrative hearing on that license when applying for a Missouri license.  
Procedure


Whiteside filed his petition on November 17, 2005.  On February 21, 2006, we convened a hearing on the petition.  Whiteside presented his case.  Legal Counsel Kevin Hall represented the Director of Insurance (“the Director”).  Our reporter filed the transcript on March 16, 2006.  
Findings of Fact

1. Whiteside held a license from the State of Nevada to sell insurance (“Nevada license”) from 1984 to 1997.    
2. By findings of fact, conclusions of law, and order dated Nov. 15, 1996, the Nevada Department of Business and Industry, Division of Insurance (“Nevada”) suspended Whiteside’s Nevada license and imposed a fine after an administrative hearing (“Nevada hearing”) for selling products in violation of Nevada law.
  On October 2, 1997, Nevada revoked Whiteside’s Nevada license for failure to obtain continuing education (“Nevada revocation”).  
3. Based on the Nevada revocation, and without a hearing, the California Insurance Commissioner denied Whiteside’s application for a license to sell life insurance by revised order of summary denial dated September 9, 2002.
  
4. On July 7, 2005, Whiteside signed an application for a Missouri insurance producer license (“the application”).  The application asked:
  
Have you . . . ever been involved in an administrative proceeding regarding any professional or occupational license?  

“Involved” means having a license . . . suspended, revoked . . . ; or being assessed a fine[.]  “Involved” also means having a license application denied[.]  

Whiteside answered “no.” 

5. Whiteside’s signature certified that such answer was true and complete, and Whiteside intended the Director to grant his application in reliance on it.  On July 11, 2005, Whiteside filed the application with the Director.  The Director denied the application by notice dated October 25, 2005.  
Conclusions of Law

We have jurisdiction to hear Whiteside’s petition, asking us to grant his application.
  The law allows denial of his application as follows:
The director may . . . refuse to issue  . . . an insurance producer license for any one or more of the following causes[.
]
“May” means an option, not a mandate.
  Because the Director has discretion to grant or deny the application, Whiteside’s petition vests that discretion in us.
  Whiteside has the burden of proof.
  The Director’s answers set forth the grounds for denial.
  
The Director argues that we should deny Whiteside’s application for:  

(2) Violating any insurance laws . . . in any other state;

(3) [A]ttempting to obtain a license through material misrepresentation or fraud;  

*   *   *


(9) Having an insurance producer license, or its equivalent, denied, suspended or revoked in any other state[.
] 

Misrepresentation means a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  “Material” means “being of real importance or great consequence[;] substantial[;] essential[;] requiring serious consideration by reason of having a certain or probable bearing[.]”
  The test of materiality is objective to the circumstances of the case.
 Fraud includes a misrepresentation to induce another to act in reliance upon it.
  

We agree with the Director.  Whiteside does not dispute the Nevada violation, Nevada hearing, Nevada revocation, and California denial.  As to the false answer, Whiteside alleges that 
he did not think that an insurance producer license was “professional or occupational” because it did not require formal, specialized education.  That explanation is not credible.  In the context of Whiteside’s application, no hearing could be more important than the Nevada hearing.  Any reasonable applicant would understand that insurance producing is an occupation or profession and, given the stakes, would have erred on the side of disclosure.    
Summary


We deny Whiteside’s application for violating insurance law in Nevada, the Nevada discipline, the California denial, and attempting to obtain a Missouri license by fraud under 
§ 375.141.1(2), (3), and (9). 

SO ORDERED on April 20, 2006.



________________________________



JOHN J. KOPP



Commissioner
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